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Abstract 
 
The industrializing economy of Brazil possesses many favorable 
competencies and capabilities owing to its cultural diversity, its 
growing technological know-how, and its expanding 
entrepreneurial class.  It also boasts a number of intellectual 
property-rich companies in the life sciences and information and 
communication technology sectors whose capacity for 
innovation has yet to be exploited.  Brazil, however, suffers from 
a deficit in core human capital and lacks a market-friendly 
enabling environment that incorporates strong intellectual 
property right protections.  These deficiencies have largely 
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prevented Brazil from developing the cutting-edge indigenous 
know-how and commercial innovations that could dramatically 
im prove B razilôs future scientific, technological and econom ic 
growth prospects. 
   
Unable to resolve its national dilemma itself, the Government of 
Brazil, has worked alongside numerous developing countries 
and activist civil society organizations within multiple 
international fora to promote a new global knowledge paradigm.  
Such paradigm discounts the value of private intellectual 
property rights in promoting innovation, and calls for scientific 
and technology-based knowledge and information, and the 
commercialized products and processes derived from it, to 
becom e, as a m atter of international law , óuniversally accessible, 
óopen sourceô, and essentially ófree of chargeô to em erging and 
developing economies, i.e., ópublic international goodsô. 
  
T he follow ing article docum ents B razilôs efforts and then 
disputes the various rationales advanced by proponents of this 
new anti-private intellectual property paradigm.  It emphasizes 
how patents and trade secrets are forms of exclusive private 
property which are entitled to legal protection as inalienable 
constitutional, civil and human rights. It also shows how patents 
and trade secrets are economically valuable assets that are 
important to both foreign and domestic investors, especially, 
knowledge and technology-rich internationally-focused 
companies, and explains why the Government of Brazil should 
aggressively seek to protect them.  This article, furthermore, 
analyzes numerous studies that collectively describe how the 
establishment of a market-friendly enabling environment that 
includes strong enforcement of intellectual property rights will 
enable Brazil to attract the research and development-related 
foreign direct investment and technology transfers, and to 
realize numerous other incidental spillover benefits, that will 
dramatically improve its domestic industries, enhance its 
educational and health systems and satisfy its national 
innovation needs. 
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* This article will appear in abridged and modified form as 
a separate article entitled, Brazil's IP Opportunism 
Threatens U.S. Private Property Rights, within a 
forthcoming issue of the University of Miami Inter-
American Law Review [38 U. MIAMI INTER-AM. L. REV., 
PG# (2006)].   
 
 
 
I. INTRODUCTION - BRAZIL MUST 
CHOOSE THE RIGHT PATH: INNOVATION 
vs. OPPORTUNISM 
 
The Purpose of this White Paper 
 
The purpose of this article is to reintroduce the notion of 
private property rights into the current global debate about 
the utility of intellectual property (IP) in promoting 
scientific and technological invention and innovation.1  
This article argues that, if the Government of Brazil 
reexamined the elements of and rationale underlying the 
international recognition of private property rights, 
including intellectual property rights (IPRs) (i.e., patents, 
trade secrets, copyrights, etc.) it would see how it could 
dram atically im prove B razilôs future scientific, 
technological, and economic prospects.  This article also 
argues that, based on the successes experienced in other 
countries that have rediscovered the value of intellectual 
property rights, the Brazilian government would inevitably 
be able to promote the indigenous innovation, domestic 
entrepreneurship, foreign direct investment, and R&D-
related technology transfers necessary to catapult Brazil to 
national and international advancement.  
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This article, furthermore, explains how, by choosing to 
proceed dow n the opportunistic óopen sourceô/ universal 
access path of development, which eschews the concept of 
private property, including privately held IPRs, in favor of 
plentiful and cheap public knowledge, Brazil risks the 
success of its own IP-rich domestic industries.  These 
include mostly small and medium-sized enterprises, many 
of which rely on know-how and innovation to survive and 
flourish.  In addition, this article explains how 
governmental failure to strike the right balance between 
private and public property rights when designing a 
national innovation system can actually jeopardize the very 
public goods ï knowledge, technology, human health,  
environmental protection and poverty alleviation (i.e., 
economic freedom2 3 4 as well as political freedom) - that 
open source/universal access methods cannot possibly 
provide.  
 
Moreover, this article describes the significant and 
indispensable role that private IPRs and innovation have 
played in the history of national industrialization and 
development.  It also cites the important distinctions 
between the individual-centric (American) and state-centric 
(Europe-Japan-China-India) innovation systems that Brazil 
must consider as it reevaluates its policy options. Although 
there is historical precedent upon which Brazil apparently 
relies to justify its opportunistic IP behavior, the previous 
international order that fostered such conduct no longer 
exists, and the former protagonist nations themselves have 
since been in the process of politically and economically 
evolving. Indeed, the more respectful of private property 
rights and law-abiding emerging and developing economies 
in Asia, Latin America and the Middle East have become, 
the greater the prosperity and access to healthcare and 
knowledge their citizens have enjoyed. 
 



19 
 

 

Brazil Promotes a New Global Paradigm that Favors IP 
Opportunism 
 
The Brazilian Government has undertaken a number of 
provocative activities internationally within 
intergovernmental fora to challenge the established global 
system that protects exclusive private property rights, 
including intellectual property rights (IPRs), championed 
by the developed nations of the Organization of Economic 
Cooperation and Development (OECD). These fora include 
the WTO, WHO, WIPO, UNCHR, UNDP, UNEP and 
UNESCO.5* There, Brazil has assumed a leading role in 
helping to promote a new global paradigm that calls for the 
current high technology, knowledge and information-based 
digital era to becom e óuniversally accessible, óopen sourceô, 
and essentially ófree of chargeô to developing countries ï  
i.e., ópublic international goodsô. B razil, along w ith a 
growing chorus of developing nations, activists and self-
proclaim ed ónew  social and environm ental thinkersô, has 
alleged that such an IPR-counter paradigm is consistent 
w ith an expansive notion of ósustainable developm ent 
(SD).6 7 Brazil has opportunistically defined itself, for these 
purposes, as a ódevelopingô country. 
 
Sustainable development,8 as defined in this context, is 
premised on the need to secure continuous international 
óscience and technology IP  transfersô9 at concession rate 
prices.10  Anti-market, anti-private property and anti-WTO 
advocates, and increasingly, American internationalists, 
believe that this is necessary in order to prevent the 
emergence of extreme economic, scientific, technological 
and social disparities and popular backlashes against 
globalization that will likely threaten international peace 
and security.11 12 13 14 15 These advocates also claim that 
such actions are called for within the Millennium 
Development Agenda goals so that developing countries 
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may liberate themselves from endemic poverty and 
ultimately achieve economic and social parity with the 
developed world. 16 In other w ords, ósustainable 
developmentô, a concept originally articulated almost 
twenty years ago, has since been effectively hijacked and 
shaped, by politically astute social, health and 
environmental activists and socialist-minded government 
bureaucrats, into a negative anti-development, anti-market, 
anti-private property and anti-WTO doctrine, largely 
modeled after the European welfare state.17 Many such 
individuals have long been able to influence policymaking 
in Europe and the United Nations, even without fully 
understanding science, technology, economics or trade. 18  
 
However, recent research has shown how the pursuit of 
such a negative paradigm of sustainable development 
actually harms rather than helps developing country 
prospects for scientific, technological and economic 
advancement.19 And, prior research, as well, performed by 
famous French author and historian Alexis de Tocqueville, 
recognized how exclusive private property ownership in 
19th century America held a positive and taming influence 
over the dark forces of revolution and war which had then 
plagued continental Europe.20  
  
Evidently, the Government of Brazil has been influenced 
and encouraged by the populist campaigns waged by 
developing nation governments and utopian-minded social 
and environmental activist groups (the modern-day 
órevolutionariesô) that are aimed at (intended to ingratiate) 
the ócom m on peopleô - the underprivileged (poverty-
stricken) masses.  Comprised of mostly political and 
economic socialists, activist nongovernmental 
organizations (NGOs), and anti-private property and anti-
free market academics,21 22 23, these groups are well skilled 
in manipulating public opinion and the organs of the United 
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Nations to promote an alternative global framework that 
minimizes private property ownership rights and the role of 
óneo-liberal econom icsô.  B razilian politicians are also, to 
some extent, observing the current political debates within 
the U.S. over patent system reform24 25 26 27 and concerning 
the utility of the current regulatory framework by which hi- 
tech industries commercialize U.S. federally funded 
university-based R&D. 28 29 30 Their goal is to exploit these 
debates in order to undermine exclusive U.S. private 
property rights both domestically and abroad. 31*32 33 
34**Unfortunately, these crosscurrents have generated more 
policy conflict than consensus among the various expert 
groups within the Government of Brazil.  One may even 
speculate that this lack of consensus has emboldened 
B razilôs ruling party to prom ote a cu lture of political and 
economic opportunism within Brazil - intended to mask 
internal Brazilian systemic deficiencies - that has now 
transcended national boundaries.35  
 
B razilôs In n ovation  C on u n dru m   
 
The industrializing economy of Brazil possesses many 
favorable competencies and capabilities owing to its 
cultural diversity, its growing technological know-how, and 
its expanding entrepreneurial class.  As with any new 
global power, Brazil has its own national interests at heart 
when it participates in the international arena and seeks to 
influence international policymaking.  Yet, it also speaks 
increasingly for the member nations of the developing 
world from which it has largely emerged.  This is as much 
an honor as it is a serious responsibility.  
 
Brazil is a country rich in entrepreneurial spirit, economic 
growth opportunities, and natural resources.  However, it 
lacks the core human capital36 37 38(to invent) and a market-
friendly enabling environment that incorporates strong 
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IPRs (market-based incentives to innovate), and this has 
largely impaired its ability to develop the indigenous know-
how and the commercial innovations 39 that will maintain 
and im prove B razilôs international econom ic and 
technological competitiveness during the twenty-first 
century.40  This deficit in human capital, namely, 
education,41  has presented Brazil with a major challenge as 
it endeavors to become a world power in its own right and a 
spokesperson for the developing world.  Brazil also has 
other unsustainable domestic spending priorities that 
compromise its national healthcare and knowledge 
dissemination policies. It has become increasingly apparent 
that, in order to remedy its internal problems, Brazil has 
helped to design an updated new international economic 
order 42 for all developing economies.  
 
The Government of Brazil has recently focused on two key 
policy areas - global information technology and global 
health to help prom ote the ópublic international goodô of 
global knowledge.  It has articulated a national and 
international position concerning each of these areas that 
speaks at one-and-the-same time about the benefits to 
society of creating scientific and technological know-how 
and innovation, and about the need to make that know-how 
universal and accessible to all at least cost.  However, 
within its own borders, the Brazilian government has been 
unable to identify the mechanism that will enable it to 
convert B razilôs indigenous know -how into a form that may 
be used as a sustainable engine of national and international 
economic growth.   
 
To remedy its national knowledge deficit, the Government 
of Brazil recently enacted a national technical innovation 
law.  Its objective is to promote public-private 
collaborations for basic research and development and 
product/process commercialization betw een B razilôs w ell-
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recognized public research institutes and universities and 
the various sectors of Brazilian industry, especially its 
entrepreneurs.  Unfortunately, the new Brazilian innovation 
law does not incorporate the key elements of the successful 
U.S. innovation system based on the Bayh-Dole Act of 
1980.  Instead, it borrows from prior failed state-centric 
innovation models. Most importantly, there does not appear 
to be a legal and economic mechanism to transfer, on an 
exclusive basis, the knowledge generated as the result of 
public, private, or public-private R&D collaboration 
efforts, to private companies for the purpose of market 
commercialization.  There is also no evidence that the 
know-how, once transferred to and transformed by 
Brazilian companies into useful products and service 
innovations, and the associated revenue streams, would be 
considered exclusive private property deserving of 
protection under Brazilian domestic law. 
 
Private Property and the Established International Order  
 
Clearly, the age-old tension between what is and should be 
óprivateô versus ópublicô property (i.e., as concerns both 
tangible assets and intangible know-how) and how 
governments should protect and regulate each, is central to 
B razilôs current dilem m a. Political debates over property 
rights continue to arise in numerous countries throughout 
the world.43 Such debates have taken place, for example, in 
China, 44 45 46 India, France, 47 48 49 50 51 52 53  Finland, 
Norway and Sweden,54 55 the EU,56 and the US.57 
Typically, they result from objections raised by ex-
communists, newly reconstituted socialists58, 
environmental extremists, trade protectionists, and/or 
health care and open-source technology activists whom are 
dissatisfied with their lack of economic success, influence 
or opportunities.59  Their prescribed antidote is to reverse 
the process of globalization, and to secure, at both the 
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national and international levels, greater public welfare 
benefits at the expense of private interests ï  i.e., they favor 
a stated public policy of societal parity over societal 
progress.60 In some countries, including Brazil, such groups 
have exacerbated the division between these two forms of 
property ownership, and have called for the imposition of 
more regulation, both nationally and internationally, to 
redefine and limit how science, technology and industrial 
(IP) know-how should be generated, accessed and 
utilized.61 
 
Obviously, each nation possesses the sovereign right to 
choose how to balance these two types of property 
ownership, including transcendental human knowledge and 
creativity.  However, that right is subject to the well 
established international principles of law, economics and 
politics (the óinternational orderô) institutionalized 62 by the 
Bretton Woods System ï  the International Monetary Fund, 
the World Bank, General Agreement on Tariffs and Trade 
(1948 and 1994) and World Trade Organization (WTO), 
and the United Nations System (UN). The international 
order was conceived following World War II, and has 
since, been successfully maintained by the United States 
and other OECD members. Its primary objective continues 
to be the preservation of international peace and security 
through economic liberalization and trade. 
 
While this order may have some objectionable features, as 
has been pointed out, time and again, by the nations of 
Europe, and increasingly by Brazil and Argentina as they 
speak up on behalf of the developing world it can, 
nevertheless, be argued that it has been, and continues to 
be, an overwhelming success.  It has created the greatest 
sustained engine of international economic growth and 
prosperity, improved human health and education, and 
technological innovation the world has ever known.63 As 
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complex and elaborate as it has become, this order has 
remained, nonetheless, flexible enough to permit 
provisional derogations upon demonstration of genuine 
national needs and exigencies.  Most notable among these, 
are the issues of abject poverty, and the potentially serious, 
health (epidemic and pandemic) and environmental risks 
that are determined, as a matter of empirical science, to 
result from technological advancement.  In each of these 
situations, government policymakers employ principles of 
equity and risk management to govern the development, 
use and deployment of innovations and technologies, as 
circumscribed by legal, scientific, and economic 
frameworks designed to balance societal and individual 
interests.64  
  
As noted, the established international order and the 
institutions 65 that support it are strongly rooted in the 
recognition and protection of strong private property rights, 
adherence to the rule of law, benchmarked objective 
science and economic cost-benefit analysis, and continuous 
incentive-based technological innovation. Together, these 
principles have reinforced the universally accepted 
proposition that private property, economic growth, 
industrialization, innovation and trade are good things in 
themselves and must be promoted and preserved.   
 

ñT he fundam ental purpose of 
property rights, and their 
fundamental accomplishment, is 
that they eliminate destructive 
competition for control of 
economic resources. Well-defined 
and well-protected property rights 
replace competition by violence 
with competition by peaceful 
meansò (emphasis added). 66 
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This result is not only desirable, but also essential, because 
these mechanisms also constitute perhaps the only remedy 
to the poverty, ill health and environmental degradation 
that pervades developing nations and threatens peace.  
 

ñPoverty, not trade, is the 
underlying cause of worker 
exploitation and environmental 
degradation in developing 
countries. These social ills are 
symptoms of a disease for which 
trade is the cure, not the cause. In 
the long run, the single best way to 
encourage developing countries to 
enforce w orkersô rights and protect 
the environment is to transform 
them into middle-income countries. 
Freer trade is an important 
mechanism through which the 
United States can assist in 
alleviating global poverty, because 
it provides an engine for economic 
growth in the developing world. 
Trade increases economic growth 
in developing countries; growth 
reduces poverty and its 
concomitant social ills. 
 
Trade expansion directly and 
indirectly promotes democratic 
values by pushing countries toward 
policies that are compatible with 
democracy. For free trade to yield 
the greatest economic gain, 
governments must acquire a 
healthy respect for economic 
freedom, the rule of law, and well-
defined property rights. These 
attributes are prerequisites of a 
functioning liberal democracy. 
Trade also contributes to greater 
income growth in poorer countries. 
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By increasing economic growth, 
trade liberalization facilitates 
democratization, as wealthy 
countries are more likely to have 
stable democratic regimes. Among 
political scientists, it is a truism 
that freer trade, combined with 
international organizations and 
democratic institutions, reduces 
violent interstate conflict. Some 
studies go further, arguing that it 
is economic freedom itself that 
reduces the likelihood of warò 
(emphasis added). 67 

 
A basic definition of property can help to elucidate the 
relationship between persons and things.  
 

ñIt determ ines the rights that 
persons have in things. Typically, 
the existence of such rights is 
predicated on two factors: (1) 
whether the person has sufficient 
ability to control possession, use, 
and transferability of the thing; and 
(2) whether the underlying policies 
of the law are furthered by 
bestowing property rights on the 
thing. When a person has the 
unrestricted right to possess, use, 
and transfer a thing, it is granted 
property status and the person is the 
owner of the thing. When a person 
has no rights of possession, use, 
and alienation, the thing is denied 
property status, and it becomes part 
of the public domain. If the right to 
possess, use, and transfer a thing is 
within these two extremes, the 
determination of whether to grant 
or withhold property status must be 
based on what will further the 
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underlying policies of the relevant 
body of law. This conclusion is 
supported by the numerous things 
that are granted property status 
despite the existence of limitations 
and restrictions on the possession, 
use, or transferability of the thing.ò 
68 

 
Property is described rather broadly for this purpose. It 
includes tangible natural assets and resources, especially 
raw land and converted real estate, as well as, manmade 
structures and personal assets.  Each type of tangible 
property can be properly managed for both private and 
public benefit, given the right incentives.   
 
In addition, property also has increasingly encompassed 
intangible human know-how, ideas and creativity 
(intellectual property) that can and inevitably do lead to 
inventions and incremental and breakthrough innovations 
that benefit both individuals AND society. 69  
 

ñT here are tw o basic underlying 
policies of intellectual property 
law. The first is to secure for the 
public the benefits of intellectual 
property. Granting property status 
to ideas provides an incentive for 
innovators to develop new ideas by 
giving the innovator the right to 
control use of the idea. As a result, 
the public will gain the benefit of 
the idea because economic motives 
will spur the innovator to share it 
with the public. The second policy 
underlying intellectual property law 
is to regulate and manage 
competition. Innovators should be 
entitled to monetary gain from their 
ideas. Nevertheless, the control of 
ideas is inimical to a free society 
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because it may allow 
monopolization of ideas. Therefore, 
intellectual property law attempts 
to regulate or manage competition 
by granting or withholding 
property status. Thus regulation 
strikes a balance between 
rewarding a person for intellectual 
achievement and the societal 
importance of maintaining 
marketplace competition. The 
granting of property status to ideas 
is consistent with the basic 
definition of propertyò (em phasis 
added). 70 

 
A n individualôs right to own and enjoy real and personal 
property, including intellectual property (IP), and the 
inventions and innovations derived from it, to the exclusion 
of all others, has had historical, moral and philosophical 
significance both before71 72 and after the development of 
18th century English common law.73 Since that time, the 
U.S. Constitution and its accompanying Bill of Rights have 
recognized such a right in property as one of the most 
fundamental, inalienable and liberating of all natural and 
civil rights guaranteed to U.S. citizens. 74 75 76*  Since 1948, 
this right has also been recognized and defined as a 
fundamental and inalienable human right.77 In addition, 
since 1992, the Constitution of the independent and 
sovereign Republic of Mongolia, within its Chapter 2 
entitled ñH um an R ights and F reedom sò and A rticle 16 
entitled ñC itizensô R ightsò, expressly provides for the 
protection of exclusive private property rights, including 
patents and copyrights.78  
 
The Brazilian Government has undertaken a number of 
provocative acts nationally and internationally that 
jeopardize this fundamental right, each of which strongly 
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signals an intention to indirectly ótakeô foreign (including 
U.S.) patents and trade secrets for B razilian ópublic useô 
without ójust com pensationô.  Both the WTO Agreement on 
Trade-Related Aspects of Intellectual Property Rights 
(óT R IP S ô)79 80 and the World Intellectual Property 
O rganization (óW IP O ô) 81Agreement recognize and protect 
exclusive individual private property rights, as do the 
Universal Declaration of Human Rights and other 
international instruments.82 83 84 85 
 
Exclusive Private Property Rights are Essential for 
Innovation 
 
One of the key features of private property is its exclusive 
nature.  
 

ñA  property right is the exclusive 
authority to determine how a 
resource is used, whether that 
resource is owned by government 
or by individualsé P rivate property 
rights have two other attributes in 
addition to determining the use of a 
resource. One is the exclusive right 
to the services of the 
resourceé T hat is the right to the 
services of the resources (the 
rent)...Finally, a private property 
right includes the right to delegate, 
rent, or sell any portion of the 
rights by exchange or gift at 
whatever price the owner 
determines (provided someone is 
w illing to pay that price)é T hus, 
the three basic elements of private 
property are (1) exclusivity of rights 
to the choice of use of a resource, 
(2) exclusivity of rights to the 
services of a resource, and (3) 
rights to exchange the resource at 
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m utually agreeable term sò 
(emphasis added).86  
 
ñIdeas that can be exclusively 
possessed, used, and transferred by 
a person are granted property 
status. Once control of an idea is 
lost to the public, property status 
ends. The concept of novelty has 
been developed to determine 
whether a person has control of an 
idea. If a person develops a new 
idea that is not generally known, 
the idea is novel and potentially 
subject to property status. This 
result is consistent with the basic 
definition of property because it 
recognizes that an idea that is both 
new and not generally known can 
be controlled by its creator. 
Likewise, an idea which is not new 
or is generally known cannot be 
controlled by an individual; hence, 
it is not appropriate subject matter 
for property statusò (em phasis 
added). 87 

 
There is now growing recognition, due to the leading work 
of Latin American economist Hernando De Soto, that 
exclusive private tangible real property ownership is 
fundamental to the operation of capitalism.  In addition, 
there is also a greater understanding of how  real propertyôs 
formal recognition and protection in law can bring many 
intangible economic and societal benefits (economic as 
well as political freedom) to developing country citizens ï 
i.e., once land and improvements thereto have been legally 
titled, registered, collateralized and exchanged and 
enforced in courts of law.88 According to Dr. De Soto,  
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ñW e w ere told that there is 
something about the Latin 
American culture that is not 
compatible with capitalism. We 
donôt see thaté it's not that poor, 
post-communist countries don't 
have the assets to make capitalism 
flourishé [rather, it]é is that such 
countries have yet to establish and 
normalize the invisible network of 
law s that turns assets from  ódeadô 
into óliquidô capital.ò 89 90 

 
G iven the success of D r. D e S otoôs L atin A m erican real 
property title registration and enforcement program, 
developing country citizens should expect even greater 
economic and social benefits to flow from formal 
government recognition, and enforcement in law of 
personal intangible (intellectual) property ownership.  In 
other words, the premise underlying Hernando  
D e S otoôs w ork w ith real property is equally applicable and 
analogous to intellectual property. At least one legal expert 
agrees with this position.  
 

ñD e S otoôs argum ent largely 
focuses on real property, but it 
applies to intellectual property with 
equal force. A vast amount of 
intellectual capital in the 
developing world is 
underdeveloped.ò 91   

 
This is especially important if developing countries are to 
emerge from poverty during the fast-paced science, 
technology, and information-based age in which we now 
live.   
 
Unlike tangible property which tends to be finite as to size 
and use (w hat econom ists refer to as órivalô goods), 
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however, intangible property, such as ideas, expressions 
and know-how, has no such boundaries.  Intangible 
property, comprised of ideas, especially know-how, is 
essentially limitless - limited only by human imagination 
and the ability of national and international policymakers to 
understand, embrace, and harness it for individual and 
societal ends.  Since know-how, which economists now 
refer to as a ónon-rivalô good,92 has already become, in 
many ways, the new global engine of future scientific, 
technological, and economic growth, it should be managed 
prudently.  
 
T he W orld B ankôs recently released óD oing B usiness 2007ô 
report 93seem s to corroborate D r. D e S otoôs thesis and 
experience. With respect to Brazil, in particular, it found 
that ñRegistering property in many Brazilian states is 
difficult in comparison with the rest of Latin America. In 
the 12 states and the Federal District, an entrepreneur 
spends on average 61 days and 3.5% of the property value 
to register propertyò. 94 A ccording to the B ankôs 
accom panying óD oing B usiness in B razil 2007ô report, 
these and other statistical indicators led the Bank to rank 
B razil ñ17[th] out of 22 countries in L atin A m ericaé ò T his 
poor show ing foreshadow ed B razilôs less than stellar 
perform ance in the B ankôs overall global óease of doing 
business rankingsô: 121 out of 175 countries evaluated ï 
i.e., Brazil was only in the 31st percentile.95 
 
Given the conceptual parallels between real property and 
intangible property registrations, and the actual findings of 
Dr. De Soto and the World Bank concerning the 
relationship between businessô economic performance and 
the cost and efficiency of government real property 
registration system s, one m ust conclude that B razilôs 
inefficient real property registration system is a negative 
harbinger of its IP registration system. Indeed, this white 
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paper discusses, in later sections, how various 
technological, economic and social problems have flowed 
from B razilôs troubled IP  registration and  
protection/enforcement systems. 
 
Experts agree that there is nothing to prevent the 
Government of Brazil and its local industries from creating 
and commercializing their own indigenous know-how. 
However, Brazil must first accept that there is a more 
efficient and socially appealing way to do so ï through 
recognition and vigorous enforcement of IPRs.  Brazilian 
citizens are, certainly, not any less inventive than those 
living in OECD countries, and consequently, the Brazilian 
government should not adopt policies that assume that they 
are. 
 

ñIf people seem to be more 
inventive in the United States or 
Europe or Japan, it is not an 
accident. It is not because of genes 
or schooling or intelligence or fate. 
Implementation of the intellectual 
property system is critical because 
of the habit of mind which is 
fostered in the population. Human 
ingenuity and creativity are not 
dispersed unevenly across the 
globe. Those talents are present in 
every country. In some, 
unfortunately, the enabling 
infrastructure of effective 
intellectual property protection is 
m issing.ò 96 

 
Arguably, the current (albeit imperfect) U.S. intellectual 
property rights framework that covers patents, copyrights 
and trademarks memorializes the most successful balance 
thus far struck between private and public intangible 
property rights. Many of its key features are contained 
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within the provisions of the W T O ôs T R IP S  A greem ent and 
the WIPO Agreement.  TRIPS, however, also borrowed 
certain of its language from the competing frameworks of 
other countries, including the member states of the 
European Union and other OECD members, which 
incorporate a number of civil society championed 
flexibilities.  At the very least, both the U.S. and the EU 
fram ew orks recognize societyôs need to foster individual as 
well as collective experimentation and discovery, as a 
matter of human nature and societal necessity.  Moreover, 
they each acknowledge that significant emotional and 
economic costs will be incurred and capital, technological, 
and human resources expended incident to the innovation 
process, which not all people are willing or able to bear.  
 
The U.S. and EU frameworks, however, have tended to 
diverge according to the extent that they reward inventors 
and innovators for the investment risks they have 
undertaken, and this tension is now being felt at the WTO 
and other international fora. In exchange for bearing such 
risks, the U.S. IPR system, in particular, rewards inventors, 
innovators and their financial sponsors and co-venturers 
with a temporary market monopoly (exclusivity).97 98 Such 
an incentive is designed to allow them to not only recoup 
their out-of-pocket costs for basic research, but also to 
recoup their costs and profit from the commercialization of 
their inventions, for a limited legally protected period of 
time.  It is understood, that the fruits of their labors will 
diffuse throughout and benefit society overall as the 
innovations they have created become incorporated and 
embedded bit, by bit, into everyday products, services and 
activities, that will eventually serve as the seeds of 
tom orrow ôs new  inventions.  
 
The EU and its member states, however, have embraced a 
less private property-centric approach to rewarding 
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innovation, and that has had an increasingly negative 
impact on the innovation potential of European 
pharmaceuticals, biotechnology, 99 computer software, and 
information and communication technology sectors. For 
exam ple, E uropeôs relatively w eaker 100 101 but more 
expensive 102 103 IPR protections circumscribed by civil law 
notions of óordre publicô, equity  and morality,104 105 
freedom of expression and human rights, 106 overly 
restrictive regulatory policies, and mandatory price caps, 
more or less, favor public interests over private interests, 
and this has had a serious chilling effect on national and 
regional innovation and competitiveness.  In addition, such 
policies have strengthened the political influence of 
national socialist parties and civil society activist 
organizations, which have increasingly demanded 
institutionalization of what were once purely academic 
notions (open source and universal access information 
technology and health care). In response to these growing 
anti-private property and anti-free market movements, a 
growing number of European-based multinational 
companies have shifted their research and development 
facilities and innovation activities to other nations with 
laws more favorable to and protective of private property. 
The U.S. has been the primary beneficiary of such capital 
flows.107 108 Predictably, the European Commission has 
responded by urgently reforming its regional and global 
policies concerning R&D investment and innovation in 
order to stem industry flight and the accompanying brain 
drain. 
 
The Government of Brazil has observed these negative 
European developments, and it is aw are that A m ericaôs 
lead in innovation and technology development has 
continued to provide its industries and citizens with a 
significant competitive advantage over their international 
counterparts. Yet, Brazil continues to embrace and promote 
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policies that threaten the individual private property rights 
of both foreign and domestic investors, in the hope of 
securing illusory state benefits.109 Of particular concern, is 
the B razilian governm entôs adoption of the populist 
doctrines of ófree and open sourceô (FOS) and universal 
access as national policy.  
 
B razil M u st C h oose th e óR igh t P ath ô 
 
These external and internal forces have arguably led the 
Brazilian government to challenge the carefully negotiated 
international trade rules found within the TRIPS 
Agreement that it, along with other WTO members, 
previously agreed to uphold.  They have also led the 
Government of Brazil to threaten the exclusive private 
property holdings of the very same internationally focused 
companies that, along with Brazilian domestic small and 
medium-sized businesses, develop and produce the 
technologies and know-how upon which Brazil now 
depends for its present and future innovation and welfare.  
And, it is doing so believing that it is in compliance with 
the WTO TRIPS Agreement and the WIPO Agreement. 
According to at least one expert, however, it is not only 
what Brazil says it is doing concerning IPRs, as evidenced 
by its IPR legislation, that counts; rather, it is also how the 
investment community perceives what Brazil is actually  
doing, as measured by its IPR enforcement. 
 

ñé [S ]om e in B razil express the 
view that basically the country has 
a good intellectual property 
system é T his view  is plausible 
because it is common to assess 
protection in terms of specific 
statutory provisions. This misses 
the importance of overall 
marketplace effect as the critical 
test of an intellectual property 
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system. The test of whether 
protection is weak or not is 
determined by the net marketplace 
effect of the interrelated parts of an 
entire system. More precisely, it is 
determined by people's decisions 
made in reaction to the system. A 
lack of confidence in the system is a 
primary indicator of weaknessò 
(emphasis added).110 

 
If the B razilian governm entôs conduct continues w ithout 
reevaluation, it will dampen foreign and Brazilian industry 
enthusiasm for investment in research and development, 
discourage international and Brazilian commercialization 
of technological innovations, undermine the established 
international order and thus extinguish any future 
opportunity for Brazil and its industries to secure economic 
growth based on technological advancement.111 Americans 
and other OECD country citizens also stand to lose from 
B razilôs persistent efforts to underm ine the existing global 
IPR regime. At the very least, A m ericaôs ability to continue 
functioning as the engine of global scientific and 
technological innovation and economic growth will be 
significantly jeopardized,112 and, its long-held advantages 
in international trade and innovation and the GDP and 
living standards of its citizens will likely be significantly 
reduced.113 Indeed, one recent economic study estimates 
that, 
 

ñthe current value of the 
intellectual property that 
em bodiesé U .S . ideasé from  
computer software and musical 
recordings to patented 
pharmaceuticals and information 
technologiesé is w orth betw een $5 
trillion and $5.5 trillion, equivalent 
to about 45 percent of U.S. GDP 
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and greater than the GDP of any 
other nation in the w orld.ò 114 115 

 
Brazil is clearly at a crossroads. As an emerging economy 
and an aspiring regional116 117 and global 118 power 
possessing great potential, it is obliged to exercise prudence 
and responsibility in its international affairs.  It has the 
option of following the proven path towards innovation and 
economic growth, or of riding populist appeals down the 
slippery slope of IP opportunism.  It is time for the 
Brazilian government to transcend its IP identity crisis and 
evolve - to choose the right path for the benefit of both its 
citizens and the world, before it is too late.  
  
 
II. BRAZIL CHALLENGES THE 
ESTABLISHED GLOBAL IPR 
FRAMEWORK  
        
 A. BRAZIL ACTIVELY ENGAGES IN 
óR E G IM E  S H IF T IN G ô T O  REFORM 
INTERNATIONAL IP LAW  
 
T h e N otion  of óR egim e-S h iftin gô 
 
Brazil and other developing countries that have become 
dissatisfied with the WTO TRIPS Agreement and the 
A m erican capitalist econom ic m odel of órisk and rew ardô 
which serves as the basis for the current international 
intellectual property framework, are now employing, with 
the assistance of a well funded global civil society (activist 
N G O s), a strategy know n as óregim e shiftingô. International 
environmental and human rights activists enamored of the 
socialist model of sustainable development have already 
used this strategy successfully in other venues.119 NGOs, 
for one, ñhave proposed to  curtail intellectual property 
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rights in one international forum after another, whether or 
not IP  w as the m ain issue: the W T O , W IP O , U N E S C O ôs 
proposed C onvention on C ultural D iversity, the U N ôs 
World Summit for the Information Society, the WHO, and 
others.ò120 Brazil et al. have engaged in regime shifting 
despite the overall mutual and balanced concessions they 
agreed to and the specific IPR-related bargains they 
reached previously at the Uruguay Round of trade 
negotiations leading to the consummation of the WTO 
Agreements. And they are doing so under the guise of 
óharm onizingô international law . 
 
These protagonists hope to reform WTO law from within 
and to develop simultaneously new customary international 
law norms beyond the WTO regime that can eventually 
swallow up the general principles, norms, and rules that 
comprise the corpus of WTO IP law. In other words, if the 
international community of nations permits regime shifting 
to occur, the temporary and provisional exceptions and 
derogations (e.g., compulsory licensing) to the general rule 
of strong intellectual property right protection made 
expressly available in the TRIPS Agreement will ultimately 
overtake and subsume the general rule.121 122 123 124* This 
would result in the establishment of a new treaty-based 
presumption against the adoption of strong international IP 
protections, along with a reversal of the burden of proof to 
show harm ï from the party challenging IP protections to 
the party defending them .  T hus, ñhigher standards of [IP ] 
protectioné [w ould] on ly [be allowed] when it is clearly 
necessaryé and w here the benefits outw eigh the costs of 
protection.ò 125 Arguably, the ostensible public health and 
knowledge goals that Brazil and other nations, such as 
Argentina, assert as being the primary motivation behind 
such regime shifting, are likely overshadowed by their 
more ambitious but less transparent economic and trade 
policy (protectionist) objectives.  More importantly, 



41 
 

 

however, opportunistic activities like these further 
challenge international confidence in the foundations of 
GATT-WTO law, increase transaction costs, raise 
international political and economic tensions and only 
weaken the resolve of nations to pursue international trade, 
scientific and technological advancement to eradicate 
poverty and to maintain international peace and security ï  
the original goal of the Bretton-Woods system.126 127  
 
According to one international law expert, IPR regime 
shifting has essentially entailed the 
 

ñshift[ing of] negotiations and hard 
and soft lawmaking initiatives 
[from the TRIPS Agreement] to 
four [other] international legal 
regimes ï  those governing 
biodiversity, plant genetic 
resources, public health and human 
rights ï  whose institutions, actors, 
and subject matter mandates are 
more closely aligned with these 
countriesô interests.  W ithin these 
four regimes, developing countries 
are questioning established legal 
prescriptions and generating new 
principles, norms, and rules of 
intellectual property protection for 
states and private parties to follow. 
Intellectual property regime 
shifting thus heralds the rise of a 
more complex international 
environment in which seemingly 
settled treaty bargains are contested 
and new dynamics of lawmaking 
and dispute settlement must be 
considered. ò 128 

 
He explains, furthermore that, ñregim es are broader than 
specific treaties or organizationsé  [and]é  reflect[] the 
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fact that states (and, increasingly, non-state actors) can 
cooperate without creating formal institutions or legally 
binding com m itm ents.ò129  
 
Substantively speaking, regimes consist of principles, 
norms and rules.  In the context of IPRs,  

 
ñT he principlesé include 
recognition of state-created private 
property in abstract intangible 
objects that embody human 
innovation and creativity and the 
need to protect that property from 
unauthorized exploitation across 
national borders.  The 
norm sé include an obligation for 
states to create legal monopolies (in 
the form of exclusive rights 
controlled by private parties) that 
generate incentives for human 
innovation and creativity and to 
allow foreign creators and 
inventors to market their products 
in different national jurisdictions on 
equal footing with local creators 
and inventorsé [T he]é rules 
encompass the specific 
prescriptions and proscriptions by 
which these principles and norms 
are given effect, such as the most 
favored nation and national 
treatment rules, specific exclusive 
rights and minimum standards of 
protection, and coordinated 
procedural mechanisms or priority 
rules.ò130   

 
International regimes also have an institutional component.  
T hey ñconsist of the cooperative arrangem ents states use to 
create principles, norm s and rules,ò and can range from  
highly structured intergovernmental organizations with 
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staffs, facilities and budgets to informal networks of 
government officials who exchange information and 
coordinate national policies with each other.131 
 
Regime rules often flow from power politics and reflect the 
national interests of stronger and more influential states. 
Yet, power alone does not determine how international 
regimes subsequently evolve.  Intergovernmental 
organizations and international institutions have played an 
increasing role in limiting the actions of stronger and more 
influential states.  This has afforded weaker states and non-
state actors greater latitude to influence the development of 
principles, norms and rules.132 Consequently, the 
distributions of power among different nations present at 
the inception of a given regime are not likely to serve as a 
good predictor of how that regime will later evolve.133 
 
Indeed, relatively weaker states such as Brazil, may lead 
other less developed countries, together with non-state 
actors (i.e., nongovernmental organizations (NGOs), 
activists, etc.) to deliberately alter the status quo ante by 
moving treaty negotiations, lawmaking initiatives or 
standard setting activities from one international venue to 
another through a process know n as óforum  shoppingô. F or 
example,  

 
ñA  pow erful state unable to realize 
its objectives through treaty 
negotiations may shift to domestic 
lawmaking and enact rules with 
extraterritorial effects that have 
much of the same effect.  Similarly, 
states may operate in multiple 
domestic and international for a, 
moving back and forth between 
venuesé or pursuing parallel 
lawmaking agendas 
sim ultaneously.ò 134 



44 

 

 
Al ternatively, or in addition thereto, weaker states and non-
state actors may endeavor to alter the substantives 
principles, norms and rules of a particular regime by 
generating ñócounter-regim e norm sô ï binding treaty rules 
and non-binding soft law standards that seek to alter the 
prevailing legal landscape.ò 135   
 

ñD isadvantaged actors m ay 
articulate counter-regime norms 
that only incrementally modify 
existing rules but leave uncontested 
the broader principles from which 
these rules emanate.  A state or an 
NGO might, for example, object to 
treaty obligations that require 
recognition of specific types of 
patentable subject matter or that 
narrow exceptions or limitations to 
a patenteeôs exclusive rights 
without questioning the broader 
goals that a patent system serves. In 
other instances, counter-regime 
norms may be revolutionary rather 
than evolutionary, posing more 
fundamental challenges to 
underlying principles.  [States and 
non-state actors that] question the 
economic and social benefits of 
granting intellectual property rights 
to foreign creators and inventors 
are asserting norms that fall into 
this latter categoryò (em phasis 
added). 136 

  
States and non-state actors may affect change through 
proposals or amendments within the regime whose 
principles, norms, and rules they are challenging, or they 
may decide to shift to a different regime altogether in the 
event they encounter significant resistance.  This decision 
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usually entails a comparative analysis of the participating 
states and their level of influence, the lawmaking methods, 
the monitoring and dispute settlement procedures, and the 
relative roles of intergovernmental institutions and 
nongovernmental organizations.137 Since many of the same 
state and non-state actors may participate in multiple 
regimes simultaneously, once-distinct regimes have grown 
interdependent over time, and regimes no longer focus 
singularly on isolated well-defined issues, regime shifting 
has become anything but an orderly process.  To the 
contrary, it has become more difficult to ascertain a given 
regim eôs boundaries, and thus, to decide w hether to shift 
regimes at all. 138 
 
IPR Regime Shifting from TRIPS to UNHRC and WHO 
 
The WHO, an intergovernmental organization, has been 
responsible for creating principles, norms, and rules 
concerning the subject of public health.  Its norm building 
activities have focused during the past thirty years on 
pharm aceuticals.  It introduced the concept of óessential 
drugsô and urged its m em ber nations to adopt ónational 
drug policiesô.  T he W H O  first became concerned with 
intellectual property rights during 1996.  This followed the 
enactment of the WTO TRIPS Agreement, which imposed 
expanded obligations on states to protect pharmaceutical 
patents.139 Since that time, it has produced several 
resolutions and a guidebook that recommends to 
developing countries how to exploit the flexibilities 
contained within the TRIPS Agreement. 
 

ñS ince 1996, W H O  has closely 
monitored the implementation of 
TRIPS, advising WHO member 
states on ways to achieve their 
national health goals by making use 
of so-called ósafeguardsô already in 
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TRIPS that grant flexibility to 
balance intellectual property 
protection against public health 
objectives. Brazil 140, South Africa, 
and Zimbabwe, together with 
public health N G O sé w ere the 
principal catalysts for W H O ôs 
critical review of TRIPS.   
 
T he review  com m encedé w ith a 
resolution request[ing] óa report on 
the work of the WTO with respect 
to national drug policies and 
essential drugs and ma[de] 
recommendations for collaboration 
between WHO and WTO, as 
appropriate.ô  T his resolution led to 
the publication in 1998 of a WHO-
sponsored guide to the public 
health consequences of TRIPS. The 
guide recommended that states 
make use of flexibilities already 
contained in TRIPS ï including its 
transition periods, parallel 
importation rules, and compulsory 
licensing provisions ï  to minimize 
the effects of pharmaceutical 
patents on limiting the availability 
of essential drugs. It also advocated 
that developing countries óestablish 
a joint position vis-à-vis these hotly 
debated questionsôò (em phasis 
added). 141 

 
A lthough the U .S . and E U  objected to the guidebookôs 
language and were unsuccessful in thwarting its 
publication, they were, nevertheless, able to delete certain 
inflammatory language within a subsequent 1999 WHO 
General Assembly resolution.  Prior to their efforts, the 
language had highlighted ñthe negative im pact of new  
w orld trade agreem ents oné the issues of access to and 
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prices of pharm aceuticals in developing countriesò and 
urged states ñto ensure that public health rather than 
commercial interests have primacy in pharmaceutical and 
health policies.ò142  
 
However, they could not prevent Brazil and other 
developing nations from later shepherding such language 
into a controversial 2001 UN human rights resolution 
(2000/7)143 for strategic regime-shifting purposes.144 That 
resolution declared that, ñthere are apparent conflicts 
between the intellectual property rights regime embodied in 
the T R IP S  A greem ent and international hum an rights law ò, 
and sought to establish óthe primacy of human rights 
obligations over econom ic policies and agreem entsô (i.e., 
property rights). To this end, it called upon NGOs145, 
governments and a host of intergovernmental 
organizations, including the WHO, the UNDP and the 
UNEP, to undertake a critical examination of TRIPS.146 
 
Developed countries, particularly those in the European 
Community, opposed ceding to the WHO competence to 
review health-related intellectual property issues.  
However, they later softened their position as the 
HIV/AIDS crisis worsened.  This position reversal later 
proved very costly, as the WHO adopted an approach that 
has since been skeptical of intellectual property rights, 
though somewhat less critical than the more aggressive 
approach adopted by those UN human rights bodies in 
which Brazil actively participated. 
 
The WHO approach has also set forth suggestions on how 
states may reconcile competing WTO/WHO regime 
objectives.147  
 

ñA  M arch 2001 bulletin explains 
the essential elements of WHO 
policy.  The bulletin accepts that 
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patents create necessary incentives 
for the development of new drugs, 
but questions whether those 
incentives are adequate to ensure 
investment in medicines needed by 
the poor.  With respect to 
pharmaceutical patents, the 
bulletin emphasizes that essential 
drugs are different than other 
commodities, and it advocates the 
use of óT R IP S -compliant 
m echanism sô to low er drug prices 
and increase their availability.  
These mechanisms include the full 
spectrum  of ósafeguardsô that 
TRIPS makes available, including 
patent eligibility standards ów hich 
reflect public health concernsô, 
legislation authorizing ócom pulsory 
licensing [and] exceptions to 
exclusive rights,ô extension of 
T R IP S  transition periods, and óthe 
parallel importation of a patented 
drug from countries where it is sold 
m ore cheaplyô. F inally, the bulletin 
recommends against implementing 
TRIPS-plus intellectual property 
protection standards (such as 
standards more stringent than those 
mandated by TRIPS) and urges 
governments to monitor the 
implementation of TRIPS to 
formulate comprehensive proposals 
for reviewing the treaty in the 
futureò (em phasis added).148 

 
During May 2003, the WHO adopted a resolution 
recommending the creation of a new body to evaluate the 
impact of intellectual property protections on the 
development of new drugs and to issue a report analyzing 
its findings.  This analysis was to have focused on 
intellectual property rights, innovation, public health, and 
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the appropriate funding and incentive mechanisms deemed 
necessary to promote the development of new drugs and 
other products that were disproportionately required by 
developing countries. ñT he resolution also urged all 
m em bers óto reaffirm  that public health interests are 
paramount in both health and pharm aceutical policiesô and 
óto consider whenever necessary adapting national 
legislation in order to use to the full the flexibilities 
contained in [T R IP S ]ôò (em phasis added).149 Brazil was the 
lead developing country in this effort, arguing that, ñaccess 
to new  m edicines óm ust not be im peded by patent 
protectionôò. 150 
 
One international law expert believes that the efforts made 
by Brazil and other developing countries to expand the 
scope of the W H O ôs jurisdiction to include health and 
intellectual property issues did not reflect an attempt to roll 
back IPR protections.  He contends, rather, that they were 
intended to heighten m em ber governm entsô recognition of 
the flexibilities already inherent within the TRIPS 
Agreement. 

 
ñT hese events reveal that 
developing states and public health 
NGOs have used the WHO not as a 
forum for rolling back intellectual 
property protection standards, but 
rather as a venue for advocating the 
use of flexibilities already 
em bedded w ithin T R IP S é [T ]his 
approach to reconciling the public 
health and intellectual property 
regimes strongly influenced the 
negotiating strategy adopted by 
developing states seeking to 
reaffirm their right to invoke 
TRIPS safeguards when confronted 
by public health crises. The result 
was the Public Health Declaration 
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adopted by WTO members as part 
of the launch of the Doha round of 
trade negotiationsé ò 151      

 
T he problem  w ith this expertôs analysis, how ever, is that 
Brazil and its fellow complainants have not stopped there. 
Contrary to his assertion, it would seem that Brazil and 
developing countries are most definitely seeking to roll-
back intellectual property protection anyway they can! 152 
 
During May 2004, for example, they proposed and adopted 
another WHO resolution which took account of and 
expanded upon the prior 2003 resolution noted above.  It 
urged m em bers states ñas a m atter of priorityé to consider 
whenever necessary to adapt legislation in order to use to 
the full the flexibilities contained in the [TRIPS Agreement 
and]...to encourage that bilateral trade agreements [an 
allusion to U.S. óT R IP S -plusô F T A  provisions] take into 
account the flexibilities in the WTO TRIPS Agreement and 
recognized by the Doha Ministerial Declaration on the 
T R IP S  A greem ent on P ublic H ealth.ò 153 
 
Furthermore, during January 2006, the governments of 
Kenya and Brazil were finally able to secure the ear of the 
WHO Executive Board, which set forth for consideration a 
new proposed resolution154 em phasizing óthe prim acy of 
human rights obligations over economic policies and 
agreem entsô (i.e., property rights).  In other words, Brazil 
was ultimately successful in shifting regimes ï moving the 
prior 2001 resolution it had advanced within the UN 
Human Rights Sub-commission on the Promotion and 
Protection of Human Rights and Intellectual Property 
Rights, into the WHO. 
 
Three very questionable assumptions underlie the draft 
resolutionôs m any points.  First, IPRs are not necessary to 
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prom ote innovation since m ost ñd rug approvals are for 
medicines that do not provide incremental benefits over 
existing ones.ò 155 Second, IP R s ñare [only] one of several 
important tools to promote innovation, creativity and the 
transfer of technologyé ò  Third, a ñproper balance [m ust 
be provided] betw een IP R s and the public dom ainò and IP  
rulesé need to [be]é im plem ent[ed] in a m anner that is 
consistent with the fundamental right of every human being 
to the enjoyment of the highest attainable standard of health 
and the promotion of follow-on innovation.ò 156 
 
The draft resolution sought to change substantially the 
model of financing research and development for new 
essential medicines, and to limit the role that intellectual 
property rights would ultimately serve in such activities. 
The draft resolution also made reference to all four of the 
prior intellectual property right-related resolutions157 noted 
previously, and called for the consideration of óalternative 
sim plified system s for protection of intellectual propertyô 
which may provide greater incentives for research and 
development efforts and investments than the current 
system. 158 159 160 161 
 
T he óalternative simplified IP systems referred to within 
this draft resolution are likely óborrow edô from  the utopian 
archetypes provided by anti-free market, anti-IP HIV/AIDS 
activists,162 163* who, as a matter of ideology,164 advocate 
the abandonment of drug patents in favor of a more 
government-centralized and state socialized system of 
R&D and healthcare 165 requiring a massive redistribution 
of global wealth. They call for, 
 

ñR adically altering the intellectual 
property rights environment for 
new drugs. The scheme eliminates 
patent protection for 
pharmaceuticals so that new drugs 
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are sold at generic prices 
immediately after regulatory 
marketing approval. R&D is 
financed via a tax or tax-like 
mechanism that is required to raise 
predetermined amounts at the 
national level. The national global 
R&D budgets are determined 
according to a [proposed medical 
R&D] treaty 166 167 168 and are a 
fixed percentage of a nationôs 
G ross D om estic P roduct (G D P )ò 
(emphasis added). 169 

    
Anti-private property and anti-free market academics and 
politicians, as well, have weighed in with their own 
alternatives. 
 

ñO n innovation grounds, 
pharmaceutical patents are 
unnecessary in low income 
populations, since such markets 
cannot do much to support global 
pharmaceutical profits. The public 
health needs of low income 
populations require patented drugs 
to be made produced at the 
marginal cost of production, 
without R&D cost recovery. 
Nonrival access to pharmaceutical 
knowledge achieves both goals 
sim ultaneouslyò (em phasis added). 
170 

  
In addition, the activist community has submitted still, 
other alternatives.  They include,  
 

ñ1) A  proposalé for a m andatory 
employer-based research fee to be 
distributed through intermediaries 
to researchers (Love/Nader 2003); 
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2) A  proposalé for zero -cost 
compulsory licensing patents, in 
which the patent holder is 
compensated based on the rated 
quality of life improvement 
generated by the drug, and the 
extent of its use (Hollis 2004); 3) A 
proposalé for an auction system  in 
which the government purchases 
most drug patents and places them 
in the public domain (Kremer 
1998)é [ H ay and Z am m it (2002) 
suggest a variant of the Kremer 
auction system, in which only 
patents that are especially 
important for public health (e.g. an 
AIDS vaccine) are put up for 
auction and bought by the 
government. Under this system, 
many drug patents would remain 
privately held, with drugs sold in 
the same manner as they are now]; 
and 4) A  proposalé to finance 
pharmaceutical research through a 
set of competing publicly supported 
research centers (K ucinich 2004)ò; 
171 and 5) (Love/Nader 2005) A 
proposal to establish a ñé M edical 
Innovation P rize F undé a[n] 
evidenced-based system é that 
would provide huge rewards for the 
developm ent of new  drugsé ò 172 

 
Suffice it to say, that the academics who have promoted 
these alternatives are anything but objective with respect to 
private property rights and the current patent and R&D 
systems.173  In fact, at least one such academic has 
proposed a legislative amendment to the U.S. Bayh-Dole 
Act174 that would im pose a ópublic interest lim itationô on  
intellectual property rights created as the result of federally 
funded basic research and development.  In addition, he has 



54 

 

suggested that the U.S. government surrender national 
sovereignty to the W H O : ñdelegate pow er to the W H O  or 
some equivalent [international] organization to issue a 
com pulsory licenseé on behalf of the patent holder to 
relevant generic m anufacturers to produceé drug[s] é [in] 
recogni[tion of the] right of access to essential 
m edicinesé ò175  
 
Within this menu of multiple, murky, mystifying, and 
myopic options, lay two discernible certainties.  First, no 
matter which of these idyllic alternatives is ultimately 
selected, the private property of OECD nation citizen-
owners, especially in the U.S., are likely to be sacrificed 
without their consent for the ostensible (illusory) benefit of 
serving the global ópublic interestô.  T his is precisely the 
end-result sought by anti-globalization activists who have 
painstakingly erected the opaque international process that 
is now unfolding.   
 
Recent television and written media focusing on the issue 
of HIV/AIDS 176 177 conveyed this message in a less than 
candid and transparent manner.  Beginning with a 
discussion of this devastating disease, recent television 
programming then implored individuals and corporations, 
as a matter of morality, human decency and social 
responsibility, to take all necessary actions, in addition to 
undertaking acts of philanthropy and underwriting 
taxpayer-funded government aid, to eradicate HIV/AIDS 
internationally, no matter the cost.  Through use of such an 
approach, this programming had effectively bypassed 
private property and economic concerns.  As a result, an 
unsuspecting public was unaware they had been denied an 
open and informed debate that would have revealed the 
many other debilitating global diseases and charitable 
causes for which additional funding and subsidization, and 
future private property sacrifices would be required, even 
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those beyond the realm of healthcare.178 Neither the media 
nor the activists and politicians were willing to publicize 
this kind of information, especially within the U.S., because 
of the serious negative political ramifications it would 
likely have ï i.e., on the 2006 and 2008 federal and state 
elections. 
 
The second certainty is that any one of these alternatives 
will  likely be prohibitively expensive, from both an 
individual and a societal perspective. OECD nations, 
including the U.S., are likely to be the ones who will 
subsidize the health care costs of developing country 
governments and citizens. Presumably, this subsidization 
will occur with all OECD members paying their fair share, 
but this is highly doubtful.  Given the extent of 
pharmaceutical price controls currently imposed in 
countries such as, Australia, Canada, Japan, and the 
member states of the European Union, some of which are 
extremely proud of their social welfare systems, however, 
Americans are likely to bear most of these costs, especially 
in the near term.179 Although U.S. taxpayers, 
individually180 and collectively,181 continue to fund the 
w orldôs largest H IV /A ID S  relief program s for the benefit of 
stricken developing country citizens, these additional 
higher costs are likely to assume the form of significantly 
increased U.S. official development assistance, bilateral 
technical assistance and international financial assistance, 
larger national and international tax levies,182 and, higher 
U.S. drug cost. And, this does not even include the higher 
medical diagnostic and insurance costs that U.S. citizens 
are also likely to pay if life sciences and information 
technology companies are compelled to ódonateô their 
products and know-how.  
 
These certainties notwithstanding, the WHO Commission 
on Intellectual Property and Innovation and Public Health 
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(CIPIH) has continued its relentless assault on the W T O ôs 
intellectual property framework, mainly against patents and 
trade secrets, within a newly released April 2006 report.183 
The report opens with the following bold conclusions:  
 

ñ Intellectual property rights are 
important, but as a means not an 
endé We know they are considered 
a necessary incentive in developed 
countries where there is both a 
good technological and scientific 
infrastructure and a supporting 
market for new health care 
products. But they can do little to 
stimulate innovationé in 
developing country m arketsé  
Other incentive and financing 
mechanisms to stimulate research 
and development of new products 
are equally necessary, along with 
complimentary measures to 
prom ote accessò (em phasis added). 
184    

 
It then premises its conclusions on several assumptions that 
seemingly betray a preconceived anti-patent/private 
property ideology 185 186shared by several of the 
C om m issionôs developing country m em bers.   
 

ñ[T]he report recognizes [that] 
patents are irrelevant for the 
development of the products 
needed to address the diseases 
prevailing in developing 
countriesé The extension of 
pharmaceutical patent protection 
to developing countries, mandated 
by the TRIPS Agreement, can do 
very little to prompt the 
development of such products, 
while it generates costs in terms of 
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reduced access to the outputs of 
innovation. Where patents exist and 
are enforceable, medicines can be 
unaffordable for governments and 
patients in developing countriesò 
(emphasis added).187 

 
A  m ore critical review  of the W H O  reportôs assum ptions 
and conclusions reveals a broader anti-private property and 
anti-market agenda188 similar to that advanced by Brazil 
and Argentina189 in other international fora: 
 

ñé [M]arket mechanisms and 
incentives, as well as allocative 
decisions of companies, lead to 
insufficient investment in R&D 
specifically directed to the needs of 
developing countries. Because the 
market fails to induce adequate 
investment in products needed in 
developing countries, it is 
necessary that other measures be 
put in place to promote relevant 
innovationò (em phasis added). 190 
191 

 
A t least tw o of the C om m issionôs ten m em bers criticized 
the reportôs assum ptions and conclusions as lacking 
substantiation,192 while a third disputed the main 
conclusion, that patent reform was necessary at all.193 
 
Furthermore, the report recommends the development of an 
alternative international open source194/ universal access 
ócycle of innovationô model to replace the current US linear 
innovation model.195  It justifies this in terms of morality,196 
and fairness (i.e., educational reciprocity)197, and by 
reference to the human right to health* 198 (as expressed 
within the UN International Covenant on Economic, Social 
and Cultural Rights - CESCR199).  The report also portrays 
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the right to health, for political purposes,200 as being in 
conflict with, and having primacy over, economic rights 
such as private property rights - IPRs.201 202 203 Although 
the report fails to successfully make this case, its 
conclusions have, nevertheless, been promoted by some 
media,204 and elevated within a recent draft WHO CIPIH 
resolution to the level of a proposed global strategy and 
plan of action.  That action plan calls for a newly 
established WHO intergovernmental working group to 
develop a proposed set of international 
guidelines/standards, that can later be formalized into an 
international R&D and innovation treaty.205 206 207 
 
B ased on B razilôs proposed additions to this resolution, 
there can no longer be any doubt as to its true purpose(s).  
In addition to facilitating international ónorm  buildingô, the 
resolution aims to: 1) Confirm for all time that WTO 
Members must, consistent with a broad reading of the Doha 
Declaration,208 interpret and implement the TRIPS 
A greem ent ñin a manner supportive of their right to protect 
public health and, in particular, to promote medicines for 
allò; and 2) ñInitiate consultations on the possibility of 
elaborating a framework convention on research, 
developm ent and innovation in public healthò.209 The Swiss 
chair of a World Health Assembly drafting group had even 
proposed to merge the CIPIH resolution with the prior 
Brazil-Kenya resolution (that called for alternatives to the 
current international I/P-patent framework) to accelerate 
commencement of this initiative.210 As the result of intense 
activist, Brazilian government and media pressure, the 
WHO ultimately adopted, at the May 2006 World Health 
Assembly meeting, 211 a somewhat modified form of the 
C IP IH  resolution calling for ósoftô rather than óm andatoryô 
norm-building. Despite this ósofterô language, how ever, it is 
clear that the activists still intend to press for development 
and adoption of a binding treaty in the longer term.212 
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Both the WHO report and the subsequent resolution clearly 
fail to substantiate (prove) the need for IP reform. First, as 
a matter of logic, there is no such conflict between human 
rights and private property rights. 
 

ñPrivate property rights do not 
conflict with human rights. They 
are human rights. Private property 
rights are the rights of humans to 
use specified goods and to 
exchange them. Any restraint on 
private property rights shifts the 
balance of power from impersonal 
attributes toward personal attributes 
and toward behavior that political 
authorities approve. That is a 
fundamental reason for preference 
of a system of strong private 
property rights: private property 
rights protect individual libertyò 
(em phasis added).ò 213 

 
Second, as a matter of human rights law, Article 17 of the 
Universal Declaration of Human Rights, upon which the 
CESCR is based, expressly states that: ñ1. Everyone has the 
right to own property alone as well as in association with 
others. 2. No one shall be arbitrarily deprived of his 
propertyò (em phasis added).214 In fact, various other 
provisions within this seminal document, when read 
together with Article 17,215 as well as, with certain 
provisions of the CESCR,216 support the conclusion that 
there exists no hierarchy at all among the various types of 
human rights, whether health, education, or economic-
related.217 
 
Third, it is highly likely that the extraordinary emphasis 
placed by these documents on healthcare as a fundamental 
human right, has more to do with other non-IPR-related 
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issues. These include: 1) The need to establish a minimal 
international standard of human healthcare to which all 
persons are entitled and all developing country 
governments must adhere (especially those susceptible to 
corruption, mismanagement and/or poor governance ï  i.e., 
those ñthat system atically violate hum an rightsé [or] failed 
statesò that are chronically incapable of m eeting the basic 
security needs of their ow n populationsò 218 219); 2) The 
need to define international aid requirements and related 
UN and member state foreign aid programs and budgets; 
and 3) The need to provide empirical evidence that healthy 
populations are indeed more productive and wealthy,220 to 
justify increased international health care aid.  
 
Fourth, a close inspection of the WHO report reveals that 
developing country governments and activist groups have 
actually sought to appropriate, for public use and benefit, 
and at less than fair market value, the very same óflaw edô 
U.S. scientific and technological innovation process and 
successfully (derived/) commercialized medicines, 
vaccines, medical treatments, and biomedical 
innovations221 which they have criticized all along.222  
 
Fifth, factors other than foreign IPRs are largely to blame 
for the poor healthcare and access to medicines suffered 
generally by middle income and developing country 
citizens, and these have mostly to do with misplaced 
government priorities, policy failures, and/or corruption.223 
With respect to Brazil, at least one recent study (2003) 
found that import tariffs and federal and state taxes have 
increased the drug prices paid by Brazilian patients more 
than 82 percent above the prices charged by pharmaceutical 
manufacturers.224 In addition, it is well known that, the 
B razilian governm entôs failure to adequately address its 
urgent national public health care, education, pension and 
physical infrastructure needs, is due considerably to its 
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rampant corruption scandals (poor governance)225 and its 
misplaced fiscal priorities, which include very costly 
(hundreds of millions of dollars) but unnecessary 
international image-enhancing space programs.226 As noted 
above, reputable studies have shown how sustained 
national spending on public health care improves a middle 
incom e or developing countryôs long -term economic, 
technological and social productivity and attracts badly 
needed domestic as well as foreign investment.227 
 
B razilôs IP R  óR egim e S h iftin gô R ecogn ized by W H O  an d 
Latin America 
 
It is not difficult to conclude that Brazil has been 
encouraged to continue its regime-shifting activities by UN 
officials.  During September 2005, Dr. Bernard Fabre-
Teste, the WHO adviser for disease in the Western Pacific 
region, made a bold pronouncement.  He said that he 
supported developing countriesô right to circum vent 
national patent laws protecting the property rights of 
foreign HIV/AIDS drug manufacturers in order to provide 
citizens with the public health care they deserve.  He 
believed that this could be accomplished either through 
aggressive use of the flexibilities contained within the 
WTO TRIPS Agreement, or through the taking of other 
unilateral actions, including the importation of generic 
copies of AIDS drugs from third countries, such as India, 
China and Vietnam.  Although Fabre-Test did not include 
Brazil within this group of countries, he did refer to 
B razilôs successful threats of com pulsory licensing and 
patent abrogation against U.S. and European HIV/AIDS 
drug manufacturers that resulted in significantly reduced 
medication prices.  Apparently, the WHO and Fabre-Test 
agree with the Brazilian government that, ñT his kind of 
decision is really a sign of political commitment [to] public 
health.ò228  
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In addition, WHO officials, together with officials from the 
Pan-American Health Organization (PAHO), the Brazilian 
Health Ministry and several Brazilian research 
centers/universities, have collectively authored a report 
highlighting the importance of having refocused and shifted 
the debate about IPRs and health care, at both the national 
and international levels, from the WTO to the WHO.229 
 
Consequently, all developing countries, including Brazil, 
now  have the W H O ôs blessing to directly or indirectly 
produce generic copies of any patented drugs they believe 
are required, without first obtaining the consent of, or 
paying ójust com pensationô to, the patent right holder, all in 
the name of promoting the public interest ï  i.e., open 
source/ universal access to health. Perhaps this is why a 
regional bloc of 19 Latin American and Caribbean nations 
confidently executed an agreement during January 2006, to 
act collectively in an effort to reduce the price of 
HIV/AIDS drugs.  
 

ñAccording to World Trade 
Organization rules, countries can 
issue licenses to disregard patent 
rights after negotiating with the 
patent owners and paying them 
adequate compensation. 
Governments that declare a public 
health emergency [however,] can 
skip the negotiatingò (em phasis 
added). 230 231 

 
Judging from  the W H O  C IP H ôs recent A pril 2006 report, 
the international recognition and approbation that the 
Brazilian government has thus far received for its national 
efforts in minimizing life science company patent 
protection, seemingly extends also to B razilôs national 
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policy towards clinical test data and trade secrets.  Brazil232 
remains one of two emerging economies with a growing 
generic drug (manufacturing) sector (the other is India233) 
that, along with Egypt,234 has thus far refused to both enact 
and implement WTO/TRIPS-consistent national legislation 
recognizing the exclusivity of undisclosed health-related 
clinical test data and trade secrets. Pharmaceutical and 
biotech companies typically submit this data to safety 
orientated regulators to secure pre-market authorization to 
commercialize their products.  
 
In fact, the WHO CIPH has once again transcended WTO 
jurisdictional and national sovereignty lines by opining as 
to the ócorrectô m eaning of the W T O /T R IP S  data 
protection/exclusivity provisions. In fact, the WHO has 
denied that any such property right exists at all! 
 

ñArticle 39.3, unlike the case of 
patents, does not require the 
provision of specific forms of 
rights. But it does oblige Members 
to protect undisclosed test or other 
data against unfair commercial use.  
It does not create property rights, 
nor a right to prevent others from 
relying on the data for the 
marketing approval of the same 
product by a third party, or from 
using the data, except where unfair 
(dishonest) commercial practices 
are involved.  The TRIPS 
Agreement does not refer to any 
period of data protection, nor does 
it refer to data exclusivityò 
(emphasis added).235 

 
Interestingly, at least one of the W H O  reportôs authors, a 
lawyer from Argentina, has articulated for international 
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consumption a series of arguments to justify this 
interpretation.236 Unfortunately, they are far from apolitical.   
 
Most troubling of all, there appears to be a concerted 
international effort under way to reinterpret and expand the 
focus and scope of WHO core competencies and functions 
beyond, even, the WHO constitutionôs original m andate.237 
Currently lacking the necessary WHO membership 
consensus to promote the supranational global governance 
of healthcare,238 the WHO, the Government of Brazil, and 
the NGOs they support have embarked on the lesser global 
mission of employing the concept of óshared 
sovereigntyô.239 240 In their view, however, the notion of 
shared sovereignty should seek to promote public 
international goods at the expense of nationally sanctioned 
private property rights. 
 

ñ[N ]ation states [that] are sharing 
rather than giving up sovereignty 
[m ust define]é the special 
functions for which international 
collective action is essentialé T he 
first type of essential function 
transcends the sovereignty of any 
one nation state, and therefore 
makes up the core of international 
health cooperation. These functions 
address problem s of the óglobal 
com m onsô,[] in which individual 
decisions based on property rights 
are made ineffective by the fact 
that use of resources cannot be 
contained w ithin boundariesé T he 
two core functions to address these 
problems are the promotion of 
international public goods and the 
surveillance and control of 
international externalitiesé F our 
such goods are crucial: research 
and development, particularly 
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regarding problems of global 
importance when knowledge would 
benefit all or most nations;[] 
information and databases that can 
facilitate a sustained process of 
shared learning across countries; 
harmonised norms and standards 
for national use and, more 
importantly perhaps, for regulation 
of the growing number of 
international transactions; and 
consensus-building on health 
policy, which can help mobilise 
political will within each 
countryé ò (em phasis added). 241 

 
Thus, there can be no doubt that the Brazilian government 
has long played a leading role in the international effort to 
weaken exclusive individual private property rights.242  
 
If all of this were not yet enough (overkill), the Health 
Ministers of Brazil and other Latin American countries 
very recently issued their own public anti-private property 
declaration at the 59th World Health Assembly.243 This 
declaration essentially reaffirms the prior calls made in the 
UNHCRC and the WHO for the subjugation of exclusive 
private intellectual property rights to the right to ñaccess to 
medicines and critical raw  m aterials,ò w hich is deem ed 
integral to the allegedly m ore prim ary and ñbasic hum an 
right to healthò.  It also asserts that it is the sovereign duty 
and obligation of every government to ensure the 
fulfillment of such right.  In order to satisfy this 
responsibility, the declaration expressly commits Brazil et 
al. to utilize every conceivable option, exception, 
derogation and/or exclusion to providing exclusive private 
patent, trade secret or other IP protection to pharmaceutical 
products, devices, therapeutic methods (services), and 
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natural flora, notwithstanding TRIPS and bilateral free 
trade agreement provisions to the contrary.244 245 246 247 
 
The extent to which private property rights will be 
sacrificed in the future to satisfy public health óneedsô will 
soon be tested.  R evised international health (óglobal 
governanceô) regulations adopted previously by the 58 th 
(2005) World Health Assembly, 248and intended principally 
to address the threat of global pandemics,249 will  enter into 
force on June 1, 2007.250 These regulations are supposed to 
be binding on WHO Member States that either do not reject 
them  outright, or do so only in part, pursuant to the treatyôs 
reservation procedures.251 It is especially significant that 
member state governments will be obliged to notify the 
WHO about, and the WHO will be charged with helping 
them  to determ ine, the existence of a ópublic health 
em ergency of international concernô.252 Article 31(b) of the 
T R IP S  A greem ent utilizes sim ilar term inology (ónational 
em ergencyô).253 While the regulations require the 
performance of a science-based assessment of the public 
health órisksô posed by a particular com m unicable or non -
communicable disease before government action is taken, 
they do not appear to address the issue of private property 
rights. 
 
IPR Shifting from WTO to UNEP/CBD  
 
Brazil is also assisting developing nations and global 
environmental activists to re-characterize the recognition 
and protection of private property/IPRs as potential 
violations of international environmental law, unless the 
international IPR framework is fundamentally changed. 
Brazil et al. demanded the changes during a series of recent 
negotiations that have taken place between the parties to 
the UN Environment Program (UNEP) Convention on 
Biological Diversity (CBD).254 The changes would run 
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contrary to the established law of the WTO/TRIPS and 
WIPO Agreements.  The CBDôs objective is to conserve 
biological diversity, to promote the sustainable use of 
genetic resources, and to ensure the fair and equitable 
sharing of all  benefits flowing from their use.255  
 
The Government of Brazil has worked with other nations to 
exploit broad language within the treaty text according IPR 
protection for genetic resources residing in developing 
countries.  Apparently, these governments have discovered 
the inherent value of IPRs, at least, on a national ownership 
level, and now aim to secure it for themselves against the 
otherwise legitimate interests of private third party 
developed country companies. IPR-related 256 CBD 
negotiations have concerned tw o prim ary issues: ñ1) 
protecting the traditional [public] knowledge of indigenous 
communities; and 2) advocating that intellectual property 
rights applicants should disclose the country of origin of 
the [public] genetic resources or traditional knowledge, 
w hich form  the basis of their application.ò257 Yet, the 
TRIPS Agreement requires neither,258 while the CBD text 
focuses considerably on the issue of access.259  
 
During early 2005, Brazil and other CBD Parties260 
proposed the creation of a new international IPR treaty that 
sanctions the nationalization of biodiversity and any 
derivative IP. It calls for  
 

ñT ighter patent rules to prevent 
their biological resources being 
misappropriated and to ensure that 
benefits arising from their use are 
shared fairly. The proposal would 
require users of biological 
resources to first seek informed 
consent of the country of origin, 
and to ensure that the origin of the 
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resources were disclosed in patent 
applicationsé T heir [ostensible] 
chief concern [w as] óbiopiracyô 
261whereby biological resources 
could be appropriated by foreign 
researchers and used to develop 
new, patent-protected products, 
without benefits being returned to 
the country of origin.ò 262 

 
A proposed treaty would, if adopted as a final text, most 
likely become a Protocol to the UN Convention on 
Biological Diversity. 
 
Brazil and other like-minded nations have opposed the 
leading alternative to the changes they demand ï a market-
based approach that involves execution of individual 
private agreements governing access to and use of genetic 
resources.263 They reason that the market approach would 
require them to police their own biodiversity, and that this 
entails significant economic costs. However, there are 
likely other explanations for their refusal to embrace it. In 
particular, they prefer to establish a global (regulatory) 
convention that would permit them to control how products 
derived from their biological resources can be used by other 
governments and non-state actors, which would, 
consequently, provide them with economic benefits to 
which they would not otherwise be entitled under TRIPS if 
such products failed to meet commonly accepted 
patentability requirements .264 In effect, 
 

ñE ven after a patent has been 
granted for an invention using 
genetic material, the country from 
which the material was sourced 
would have the right to determine 
how products based on a patented 
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invention from it would be 
used.ò265 
 
ñ[A ] draft convention w hich 
Ethiopia, speaking for the African 
countries, along with India and 
Brazil want negotiated into a full 
conventioné [w ould ensure 
that]é [e]very transfer of a genetic 
resource between parties would be 
recorded and authenticated. The 
approval of the owner of a genetic 
resource would be required before 
it or its derivative could be used in 
research. The reasoning was this 
would require companies to 
negotiate with every owner when a 
patent was granted and presumably 
for a share of the profitsò 
(emphasis added). 266 

 
According to at least one commentator, there is also a 
political dimension to this proposal.  And, it is clearly anti-
patent, anti-private property, anti-free market, and anti-
WTO. 
 

ñK laus T opfler, the [form er] head 
of the United Nations Environment 
P rogram m e underlined é  the 
political message which lies behind 
the idea of the new  conventioné in 
his message to the Bangkok 
conference. Patent represented 
óprivate m onopoliesô w hich should 
be subject to community 
ownership. Is this an anti-private 
property message? Martin Khor is 
no fan of private property. He is a 
longstanding critic of business and 
a leading campaigner against the 
World Trade Organisation, a 
venerable free market body. One of 
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his avowed goals is to diminish the 
effectiveness and authority of the 
WTO at large and its agreement on 
intellectual propertyò (em phasis 
added). 267 

 
For each of these reasons, it may be appropriate to perceive 
B razil et al.ôs continuous efforts to push (putsch) this 
proposal forward as a neo-Marxist attempt to nationalize 
(ótakeô for ópublic useô) natural resources for the benefit of 
the state, irrespective of the costs to both foreign and 
domestic individual inventors and private investors.268 In 
fact, at least one study has likened an ABS patent to a 
national research and development tax (an indirect 
regulatory ótakingô) that w ould likely reduce R & D  
investment in the biotechnology and pharmaceutical sectors 
by 50 percent and 20 percent respectively.269 
 
Cynicism aside, the Government of Brazil has taken its 
participation in the CBD process very seriously.  It was 
largely responsible for the progress that took place during 
the recent mid-February 2006 CBD Working Group 
meeting in Granada, Spain.  Brazil was instrumental in 
helping to craft a draft A B S  convention text (ñInternational 
R egim e on A ccess and B enefit S haringò) 270, which was 
then passed on to the CBD Conference of the Parties (COP) 
for consideration at their subsequent meeting, held in 
Curitiba, Brazil, during late March 2006.271   
 

ñBrazil has been taking the lead in 
insisting that the international 
regime must provide for 
compliance with national access 
and benefit sharing legislation, and 
require the disclosure of country of 
origin or source, evidence of prior 
informed consent, and evidence of 
fair and equitable benefit sharing in 
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IPR applications. Compliance and 
enforcement of prior informed 
consent and mutually agreed terms 
for granting access are priorities for 
developing countries... Brazil 
supported a certificate of legal 
provenance of genetic resources, 
derivatives and traditional 
knowledge issued by the country of 
origin, in accordance with 
nationally defined requirements, 
internationally recognized by the 
international ABS 
regim eò(em phasis added).272 
 
ñBrazil played a key role and 
proposed text to ensure the primacy 
of the C B D , reiterating that ósince 
CBD provisions are negatively 
affected by intellectual property 
rules, this is an appropriate forum 
to tackle them ôé Brazil and 
Ethiopia's proposal to include 
óderivatives products and 
associated traditional know ledgeô 
are in brackets.ò 273 
 

At least until April 2006, there appeared to exist sufficient 
developed country government and industry opposition to 
the draft ABS convention text introduced in Curitiba to 
tem porarily place it óon iceô until 2010, and aw ay from  the 
TRIPS Agreement.274 However, the ground, apparently, 
had already begun to shift before that meeting, as the result 
of heightened activist concern about the negotiation of new 
bilateral free trade agreements alleged to be in conflict with 
the CBD.275 The T R IP S  C ouncilôs F ebruary 2006 review  of 
the CBD-TRIPS relationship also did not help matters 
any.276  
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Indeed, this dynamic changed further during May and June 
2006, due to the concerted efforts of the Governments of 
Brazil, India and Norway and the good offices of the WTO 
Director General, 277 278 to promote harmonization between 
CBD and TRIPS.  On May 29, 2006, approximately two 
weeks before the next scheduled TRIPS Council meeting 
(June 12-15) was to take place, 279 Brazil and India 
proposed an amendment to the TRIPS Agreement, (Article 
29 bis), that was supported by a number of developing 
countries. That amendment, if adopted, would require 
ñintroduction into the T R IP S  A greem ent of a m andatory 
requirement for the disclosure of origin of biological 
resources and/or associated traditional knowledge used in 
inventions for which intellectual property rights are applied 
for.ò 280 Thereafter, on June 14, the Government of Norway 
introduced its own proposed TRIPS amendment that 
supports and is largely consistent with the Brazil-India 
proposal.281 282 283 While Brazil and India warmly 
welcomed the Norwegian proposal, they were not as 
receptive to the thoughtful proposal submitted by the 
Japanese government at roughly the same time.284  
 
A rguably, B razilôs A B S  draft treaty and proposed T R IP S  
amendment amount to nothing more than a national 
governmental grab for private industry royalties in the 
absence of the means to convert genetic resources and 
traditional knowledge into legally recognizable property 
rights (i.e., patentable subject matter) from which market 
relevant (commercial) innovations can be derived.  They 
represent nothing less than patent opportunism cloaked in 
international harmonization and development language.285 
 
B. BRAZIL ACTIVELY PROMOTES A NEW 
IN T E R N A T IO N A L  P A R A D IG M  O F  óO P E N  
S O U R C E ô/  óU N IV E R S A L  A C C E S S ô T O  
KNOWLEDGE (A2K)  
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óO pen  S ou rceô M eth ods (O S M ) 
 
Brazil and a group of similar-minded developing nations 
know n as the óF riends of D evelopm ent,ô286   are also 
advancing a new  paradigm  of óopen sourceô m ethods in 
international fora to accelerate the process of óregim e 
shiftingô. A lthough these protagonists did not invent open 
source methods, they immediately recognized their value 
for their own interests. Unfortunately, some experts from 
OECD market economies promote such ideas as well. 
 
The óOpen Sourceô approach towards intellectual property 
rights has been broadly described within a recent pamphlet 
authored by the former Head of Policy in UK Prime 
M inister T ony B lairôs O ffice, w ho is now the Director of a 
London-based NGO.  Both he and the organization he 
works for are known for their socialist leanings.287 These 
advocates contend that open source methods are designed 
to operate as a ógiftô rather than a óm arketô econom y.  A nd, 
although such methods were originally applied to computer 
software,288 they are now being extended nationally and 
internationally to other industry sectors that have nothing at 
all to do with software, namely biosciences and 
pharmaceuticals.289 Indeed, in their view, open source 
m ethods are ñalm ost the opposite of traditional intellectual 
property systems like patents and copyrights which seek to 
keep knowledge to the creators and people they choose to 
sell the know ledge to.ò 290 
 

ñN ot surprisingly, the new  m odel 
has fueled intense controversy and 
struggle, with new dividing lines in 
business as some (like IBM) 
partially side with the open source 
movement against Microsoft.291 292 
293Even on the geopolitical scale 
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there appear to be countries falling 
broadly into the óforô and óagainstô 
camps.  These contests over 
ownership and intellectual 
property look set to have a 
profound influence on how our 
economies will innovate and 
operate in the next few decadesò 
(emphasis added). 294   

 
European, Brazilian and South African advocates have 
argued that there exists a sound theoretical basis for the 
idea of óopen businessô m odels, w hether applied either to 
copyrights or to patents.  
 

ñ[N ew  Y ork U niversity] P rofessor 
Y ochai B enklerËs text, óC oaseËs 
P enguinôé discusses from  the 
theoretical point of view the 
emergence of the so-called 
commons-based peer productionò 
m odels é [T ]he exam ples 
mentioned by Benkler in his text 
are, nevertheless, limited, being 
circumscribed to free software, the 
wikipedia and a couple others. This 
is one of the objectives of the Open 
Business project. 295 To provide 
numerous other substantial 
examples that can demonstrate the 
economic viability of businesses 
where the content is distributed 
openly.ò 296 

 
Some of these advocates have successfully persuaded their 
governments to act on it.  During May 2005, for example, 
the Government of France, with an apparent nod from other 
European nations,297* announced its intention to establish 
and support a legal framework under its bilateral science 
and technology agreem ent w ith C hina that ñensures the 
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sustainable developm ent of O bjectW ebé an open source 
[softw are platform ]é as a m ajor process for S ino -European 
collaboration.ò298  
 
Apparently, certain American business executives, 
scientists and academics, as well, have taken a fancy to 
open source methods.  Representing open source methods 
as supportive of intellectual capital rather than intellectual 
property299, they have aggressively promoted open source 
methods as a new global knowledge paradigm in the 
information and health sectors.300 In fact, during July 2003, 
open source activists, scientists and academics comprised 
part of an international group that drafted a letter to the 
Director General of the WIPO requesting that the WIPO 
seriously consider its promotion of such methods in lieu of 
intellectual property right protections.301 
 
Indeed, the growing open source movement these groups 
are leading endeavors to utilize new legal tools, utilitarian 
economic arguments, a sense of professional elitism, and 
moral suasion to justify the application of an open 
source/universal access model to information and 
communication technologies as well as to biotechnology, 
pharmaceuticals, and medical technology.302  
  

ñT]he means by which the open 
source movement is fighting isn't by 
eliminating intellectual property. 
Rather, it is by a form of legal 
jujitsu that turns the opponent's 
strength against itself.  The 
movement uses radical intellectual 
property licenses, sometimes called 
ócopyleftô (an antidote to 
ócopyrightô), to ensure that the 
open-source technology remains 
non-proprietary and free.  The 
lesson for the life sciences is that 
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just as the information technology 
sector had to go through a rough 
period of transition to figure out 
workable models of sharing 
intellectual property - an evolution 
that is still ongoing - so too must 
biotechnology. The process is 
incremental, and probably 
inevitable. 303 304 
 
ñT he open source m ovem ent 
encompasses the classical 
econom istsô spirit of 
decentralization that is considered 
essential to progress, with a 
relatively new conception of 
enlightened community-
interesté [L ]egal theorist Y ochai 
B enkleré considers open source 
processes as [] peer-based, non-
capitalist modes of production that 
[are] likely to expand well beyond 
software design. There are even 
moral imperatives facing the 
biotechnology industry that propel 
it in this direction, namely, the aim 
to improve and preserve life, which 
doesn't exist in information 
technology. At the same time, the 
professional culture of the life 
sciences and information 
technology share an acknowledged 
desire to change the w orldò 
(emphasis added). 305 

 
While it is easy to see why developing country 
governments would gravitate towards and seek to exploit 
any available opportunity to acquire ófree and open source 
softw are,ô306 it should be noted that there is actually more 
than one model of FOSS to choose from.  This raises 
several important questions: Which of the two primary 
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FOSS licensing models does the Government of Brazil and 
the FoD seek to establish as the new international IP 
paradigm ï the GNU General Public License (GPL), or the 
Berkeley Software Distribution License (BSD)?307 How do 
they intend to apply their preferred model to the health care 
sector? And, is this same model favored by European 
governments and industry, and by American companies?  
 
Pursuant to the GPL model, software authors who 
otherwise possess exclusive private property rights 
(copyrights) in their expressed creations (i.e., rights to 
exclusive use, reproduction and distribution), expressly 
waive those rights, including the right to profit from them, 
when contributing their work to the software collective. 
They w illingly surrender their órightsô in exchange for the 
right to receive attribution, as a matter of contract. They 
then leverage that resulting legal contract right to compel 
future authors/creators of derivative works to waive their 
otherwise exclusive private property rights.  This ensures 
that they, too, will not profit from their creations.  As a 
result, the software standard rem ains óopenô indefinitely, 
with the effect of forcing more code into the open 
community. GPL adherents refer to this restriction as a 
ócopyleftô as opposed to a ócopyrightô, and it serves to 
rem ove the softw are from  ópublic dom ainô.308 
 

ñT he G P L  binds the recipient of 
open source software to a set of 
restrictions governing the ongoing 
licensing of the open source 
softw areé A  recipientôs 
modifications of the original 
software become subject 
automatically to the GPL, which 
means the recipient cannot restrict 
access to the source code of the 
new and improved version.  
Further, if the GPL-covered 
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software is combined with any 
other software (including that 
which is considered to be 
proprietary), then the combination 
m ust be treated as óopenô under the 
GPL, including that which had 
been proprietaryò (em phasis 
added). 309 

 
IB M  has em braced a version of ñL inuxé available under 
theé G P L , w hich is designed to eliminate closed source 
softwareò (emphasis added). 310   
 
Despite the appeal of such a model, especially to those who 
lack the technical know-how or the financial means to 
create their own software platforms, the GPL license has 
serious shortcom ings.  T he resulting ónegativeô contract 
right, given its broad scope and indefinite duration, 
arguably constitutes an undue, and perhaps, ótotalô future 
restraint on the alienation of private property, which 
common law courts have often invalidated. Newly formed 
and existing small and medium-sized hi-tech businesses, in 
particular, would economically suffer as the result of such 
restrictions if they serve to discourage venture capitalists 
from investing in their companies.  Furthermore, from a 
litigation perspective, the GPL license is arguably nothing 
more than a óhouse of cardsô waiting to fall. Were any 
single member of the collective to violate the terms of this 
communal contract, it is likely to trigger a domino of 
copyright infringements along the entire chain of creations, 
and thus, a potential litigation ófree-for-allô amongst its 
members.311 312 
 
According to two legal experts, ñthe G P L  license 
essentially requires a business model centered around 
programming and support services to generate profit,ò 
rather than one based on the software product itself or on 
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its derivatives.313  However, once a company reduces such 
services to a uniform and repeatable process, thereby 
com m oditizing them , then a com panyôs cost of developing 
them and the price they may charge clients for providing 
them will likely drop significantly.  S ince com petitorsô 
prices for rendering the same or similar services will also 
fall, it will likely lower the barriers to entry into the 
marketplace segment, and make it more difficult for such 
services companies to establish their individual niches and 
earn a reasonable profit.  It will likely also place a severe 
downward pressure on the salaries and fees paid to in-
house and outside consultants that work for the services 
providers. 314*  
 
Pursuant to the Berkeley Software Distribution license 
(BSD) model,315 on the other hand, businesses can legally 
build upon free software to create proprietary software. 
This means that, the BSD License allows proprietary 
commercial use; thus, proprietary commercial products can 
safely incorporate software released under the license 
without fear of reprisal. In addition, authors of any works 
based on and/or derived from the free software can release 
those works under their own proprietary licenses.316  
 
L egal experts have noted how  óopen source puristsô (G P L  
supporters) object to the B S D  L icense: ñopen source purists 
believe the BSD license is detrimental to the open source 
initiative because it does not require users of BSD-licensed 
softw are to openly release their m odifications.ò  317  They 
object, in other words, because ñthe Berkeley copyright 
poses no restrictions on private or commercial use of the 
software and imposes only simple and uniform 
requirements for maintaining copyright notices in 
redistributed versions and crediting the originator of the 
material only in advertising.ò 318 BSD supporters refer to 
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their m odel as ócopycenterô ï between copyleft and 
copyright. 
 
It would seem that established software companies are 
increasingly embracing the BSD model. For example, the 
Macintosh Operating System is, based partially on BSD-
licensed code.319 320Some Microsoft products, as well, 
appear to contain kernels of BSD code.321 And, IBM 
recently licensed some of its software under BSD. 322 
 
U nfortunately, w ith the support of a few  large ófirst-m overô 
ICT companies,323 the movement has more stridently 
challenged those within industry324  and the scientific 
community325 that continue to maintain the traditional 
closed-loop proprietary view.  That view has held that open 
source models negate the very incentive for industry to 
invest in the kinds of research and development that are 
needed to achieve incremental and breakthrough 
innovations that may then be shared with the developing 
world.  Given the lower 4th quarter 2005 and forecasted 1st 

quarter 2006 expected revenues recently reported by at 
least tw o of these ófirst-m overô com panies, how ever,326 one 
must seriously question the authenticity of their 
motivations for migrating to commoditized open source 
methods,327 328  as well as, the economic viability of the 
open source business model itself.329 330 
 
Apparently, Brazil has been successful in advocating on 
behalf of the open source movement partly because it has 
not clearly identified the model it is pursuing and has failed 
to distinguish itself accordingly.  Also, the movement, 
Brazil included, has embraced the Machiavellian tactic of 
ódivide and conquerô to pit the leaders of different 
governments and different industries against one another.331 
332And some companies, together with governments, in 



81 
 

 

turn, have employed this doctrine for protectionist 
purposes.333  
 
B razilôs E fforts to N ation alize óO pen  S ou rceô M eth ods 
 
The Brazilian government has obviously observed and been 
monitoring this unfolding debate, and has chosen to 
em brace the notion of óopen sourceô w ith abandon. 
According to one Brazilian expert, the Government of 
Brazil has undertaken a series of popular initiatives at the 
national and international levels aim ed at prom oting ófree 
and open sourceô (óF O S ô) business m ethods 334 that, 
adm ittedly, ñim ply a political risk to B razilò. T he risk to 
which this expert obliquely refers is that the U.S. 
government may consider the FOS model that Brazil has 
adopted335 to be another new form of disguised trade 
protectionism.336 And this, he suggests, may be punishable 
by withdrawal of B razilôs U.S. GSP status and/or subject to 
challenge and retaliatory sanctions at the WTO.337   

 
B razilôs M inister of C ulture has explained the current 
B razilian governm entôs populist rationale for pushing óopen 
sourceô m ethods.  
 

ñó[T]he fundamentalists of absolute 
property controlô - corporations 
and governments alike - stand in 
the way of the digital world's 
promises of cultural democracy and 
even economic growth. They 
promise instead a society where 
every piece of information can be 
locked up tight, every use of 
information (fair or not) must be 
authorized, and every consumer of 
information is a pay-per-use tenant 
farmer, begging the master's leave 
to so much as access his own hard 
drive. But Gil has no doubt that the 
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fundamentalists will fail. A world 
opened up by communications 
cannot remain closed up in a feudal 
vision of propertyé N o country, 
not the US, not Europe, can stand 
in the way of it. It's a global trend. 
It's part of the very process of 
civilization. It's the semantic 
abundance of the modern world, of 
the postmodern world - and there's 
no use resisting itò (em phasis 
added).338 

 
It is the opinion of many within the Brazilian government 
that, the evolving national and international paradigm of 
óopen sourceô m ethods can and should be broadened far 
beyond the realm of copyrighted content-rich music, films 
and computer software to also include patented healthcare 
products and technologies, as well as, other scientific and 
technological know-how.  A recent article appearing within 
Wired Magazine discusses the evolving scope and rationale 
of this expansion effort. 
 

ñBrazil, in its approach to drug 
patents, in its support for the free 
software movement, and in its 
resistance to Big Content's attempts 
to shape global information policy, 
is transforming itself into an open 
source nation - a proving ground 
for the proposition that the future of 
ideas doesn't have to be the 
program of tightly controlled 
digital rights now headed our way 
via Redmond, Hollywood, and 
Washington, DC. 
 
In a world divided into the content-
rich and the content-poor, it's 
increasingly clear to those on the 
losing side of the divide that the 
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traditional means of addressing the 
imbalance - piracy - is a stopgap 
solution at best. Sooner or later 
some country was bound to square 
off with the IP [E]mpire and be the 
first to insist, as a matter of state 
policy and national identity, on an 
alternativeò (em phasis added). 339 

 
This article notes how the doctrine of open source methods 
w as as central to B razilôs cultural past, as it w ill be to 
B razilôs econom ic/technological future. 340   
 

ñThe prime directive of 
[B razilôs]é federal Institute for 
Information Technology is to 
promote the adoption of free 
software throughout the 
government and ultimately the 
nation. Ministries and schools are 
migrating their offices to open 
source systems. And within the 
governm ent's ódigital inclusionô 
programs - aimed at bringing 
computer access to the 80 percent 
of Brazilians who have none - 
G N U /L inux is the ruleé óWe're not 
just discussing one product as 
opposed to another here - Ford 
versus Fiat,ô says S®rgio A m adeu 
da Silveira, the institute's director. 
óW e're talking about different 
m odels of developm entôò (em phasis 
added). 341 

 
While Brazil initially became interested in expanding open 
source business methods from software to healthcare 
during the Cardoso administration,342 343 the Lula 
administration was largely responsible for developing 
óopen sourceô into a m antra. D uring the S pring of 2005,  for 
example, Brazil declared that it possessed the moral and 
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legal authority, under both national and international law, 
to ótakeô H IV /A ID S  drugs from  its U .S . ow ners (patent-
holders) without ójust com pensationô because the issue of 
health care is a m atter of ópublic interestô (i.e., ópublic 
useô). 344 
 
In other words, the standard articulated by the Brazilian 
governm ent to justify a ótakingô of private property w ithout 
ójust com pensationô w as that of m eeting óthe necessary 
requirements to guarantee the sustainability of the 
governm entôs N ational S T D /A ID S  P rogram ô (i.e., a ópublic 
useô).  O bviously, B razil w as in over its head financially, 
and relied on the derogations (flexibilities) provided for in 
the TRIPS Agreement and within its own national law to 
bail itself out.  The Brazilian government, however, had 
actually been suffering from an economic óem ergencyô or 
óurgencyô triggered by its ow n profligate spending. It had 
not experienced, as the TRIPS Agreement envisions and 
provides for, and what most health activists described, as a 
health óem ergencyô or óurgencyô. 
 
Arguably, it is better to address economic emergencies or 
urgencies of the kind experienced by Brazil or any other 
emerging economy through balance of payment borrowings 
or project-related financings obtained from official 
international development and sovereign lending 
institutions, official export finance-promotion vehicles, or 
from private banks, or even private aid.  By contrast, health 
emergencies or urgencies of the type experienced by 
impoverished least developed countries, such as those from 
sub-Saharan Africa, with respect to HIV/AIDS, malaria and 
tuberculosis deserve different treatment. For example, they 
are likely to benefit more from the dispensation of official 
development aid, bilateral intergovernmental aid packages 
and private aid grants, as have been generously provided by 
the U.S. government or by U.S. private foundations, though 
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such aid has not proven to be as transformational as once 
believed.345 346 347  
 
In addition, Brazil has also likely suffered from a perennial 
knowledge emergency or urgency.  This type of human 
capital deficit is correctable by improving national and 
local education capabilities, by attracting foreign private 
direct investment and by voluntarily negotiating arms-
length, market-based arrangements (procurement contracts) 
with the very private industry participants that can help it to 
acquire such knowledge.348   
 
Brazil still has the option, in the words of Hernando De 
S oto, to act w isely and choose the óother pathô.  It should 
not mandate through force of law free-of-charge open 
methods-based technology transfers to national 
governments underwritten by private industry, as a 
condition to gaining or retaining market access. This 
amounts to nothing less than governmental opportunism, 
w hich w ill serve only to enhance B razilôs w elfare 
dependency at the expense of its domestic industriesô 
creativity and innovation.  Even more damaging are the 
Brazilian policies intended to move this debate into the 
international sphere. 
 
B razilôs E fforts to In tern ation alize óO pen  S ou rce 
M eth odsô 
 

ñBrazil is in the forefront of several 
proposals regarding Intellectual 
Property, such as embracing free 
software and creative commons, as 
well as struggling for the proper 
balance of patent rights in order to 
promote access to medicines.ò 
(emphasis added). 349 
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E vidence strongly suggests that B razilôs efforts to establish 
open source methods as the international IP paradigm, 
especially as applied to the life sciences and information 
and communication technology industries, are intended to 
seriously impair the significantly higher value of U.S. and 
other OECD member intellectual property assets (patents) 
and the related commercial products and processes that 
incorporate them.  
 

ñ[T ]he fact that an open source 
approach to biotechnology research 
and development may have the 
capacity to weaken government (in 
particular, US government) and 
industry control over the rate and 
especially the direction of scientific 
progress in this field is part of its 
appealò (em phasis added). 350 

 
Brazil couches its efforts in nationalistic political terms 
intended to appeal to the poverty-stricken masses, by 
emphasizing how the current IPR system provides the 
OECD nations, including the U.S., with a considerable 
comparative trade advantage over emerging WTO member 
economies, including Brazil. 
 

ñBrazil's President, Luiz Inacio da 
Silva, is keen to bridge what he 
perceives to be a huge technology 
gap between Brazil and more 
advanced economies, and sees 
Open Source as an important 
means of doing so. He appointed 
Sergio Amadeu, a former 
economics professor and Open 
Source enthusiast, to head Brazil's 
National Information Technology 
Institute, after taking office last 
year. Amadeu wants Open Source 
to permeate government software 
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usage, educational software usage 
and hom e com puter usageò 
(emphasis added). 351 

 
Brazilian officials have also used this argument to justify 
the use of open source methods in connection with 
copyrights and the arts.  
 

ñ[A s concerns]é the traditional 
copyright-based cultural industry in 
B razilé [t]he num bers dem onstrate 
that a very small number of artists 
have been able to be distributed by 
means of the traditional industry 
channel. Only very few Brazilian 
music CDs are being released 
every year in the country, in spite 
of its huge population. Also, 
Hollywood movies occupy the vast 
majority of movie-theaters in 
Brazil, even though the Brazilian 
production of movies has been 
steadily grow ingé [T ]he traditional 
industry is failing to provide the 
appropriate channels for Brazilian 
culture to emerge and be 
disseminated. As a result, creativity 
is moving to the peripheriesò 
(emphasis added). 352 

 
Thus, Brazil and its developing country comrades have 
sought to impair the value of U.S. IP assets in multiple 
steps. First, they have tried to persuade diplomats, 
policymakers, and businesses that the current WTO IP 
system suffers from serious market and ethical failures. 
Second, they have cast those failures as a serious threat to 
developing countriesô national sovereignty, cultural identity 
and ability to benefit equitably from the science and 
technology transfers to which they believe they are entitled 
pursuant to the United Nations Millennium Development 
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Goals. Third, they have strongly recommended (i.e., 
demanded as a matter of ófundam ental fairnessô) that the 
FOS replace this system as the benchmark for 
internationally harmonized IP rules.  Fourth, they have 
called for significantly increased development aid funding.  
All of this is intended to secure what they are really after ï  
global redistribution of scientific and technological know-
how and the wealth that goes along with it - in the name of 
sustainable development.   

 
Certainly, Brazil is not the only emerging economy to 
promote open source methods as a new global intellectual 
property policy paradigm nationally and at international 
fora; however, it is the most vocal. In fact, B razilôs voice 
has registered loud and clear with developing countries, 
especially those located in Latin America.353 354 Suffering 
from even greater knowledge and technology deficits, they 
have observed B razilôs diplom atic dips and head jolts, and 
have eagerly fallen in place behind Brazil to form a 
political samba line355 for the purpose of dancing to what 
they hope will be a new international genre of open-source 
music.356 
  

ñA lready the outlines of an 
international open source alliance - 
a coalition of the penguin, if you 
will - have begun to emerge. India, 
for instance, is mustering a political 
commitment to free software that 
[the father of free software himself, 
R ichard] S tallm ané has declared 
second only to 
B razil'sé D eveloping nations, poor 
in IP rights and in the muscle to 
enforce them, may have a vested 
interest in the success of the open 
source paradigm é T he rate of 
technological change now is such 
that modernization proceeds more 



89 
 

 

chaotically than ever, and with 
every flip of the clock cycle, the 
whole world's reality looks more 
and m ore like B razilôs: a high-
contrast, high-contact confusion of 
micro-cultures and inequalities.ò 
(emphasis added).357 

 
As the following discussion will show, Brazil has promoted 
the open source counter-IP paradigm in several different 
international fora. 
  
 At the World Summit on the Information 
Society (WSIS) 
 
The Government of Brazil challenged the international IPR 
framework during November 16-18, 2005, at the last UN 
World Summit on the Information Society [WSIS],358 
convened by the International Telecommunications Union 
(ITU), an UN-based international standards body.359 There, 
it led a bloc of developing countries, including India, South 
Africa, and China, that sought to prevent the US and its 
O E C D  allies from  óhardeningô the U N ôs line on intellectual 
property rights. 360 In particular, it insisted that the final 
conference document recognize just as strongly the cultural 
and economic importance of shared knowledge.  
 
To ensure that the concept of open source methods 
remained in the minds of foreign governments and the 
media, the Government of Brazil skillfully convened a 
press conference during the first day of the Summit, at 
which it announced the execution of a memorandum of 
understanding (MOU) with the Secretariat of the UN 
Conference on Trade and Development (UNCTAD).  The 
MOU provided for UN training and education in the use of 
free and open-source softw are (óF O S S ô) in an effort to 
support the promotion of such paradigm in the developing 
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world.361 Apparently, the UNCTAD, for the past several 
years, has co-chaired a project the goal of which has been 
to ñstrengthen the analytical and negotiating capacity of 
developing countries so that they are better able to 
participate in IPR-related negotiationsé ò 362 363 
 
Although Brazil and its allies were ultimately not 
successful during the Summit (November 16-18, 2005) in 
defining the scope of intellectual property rights issues 
within the WSIS Declaration and Plan of Action364, they 
were nevertheless able to implant the idea of open source 
methods by inserting indirect but potentially troublesome 
declaratory language within these documents.  

 
ñIntellectual Property protection is 
important to encourage innovation 
and creativity in the Information 
Society; similarly, the wide 
dissemination, diffusion, and 
sharing of knowledge is important 
to encourage innovation and 
creativity. Facilitating meaningful 
participation by all in intellectual 
property issues and knowledge 
sharing through full awareness and 
capacity building is a fundamental 
part of an inclusive Information 
S ocietyò (em phasis added). 365 
 
ñG overnm ents, and other 
stakeholders, should establish 
sustainable multi-purpose 
community public access points, 
providing affordable or free-of-
charge access for their citizens to 
the various communication 
resources, notably the Internet. 
These access points should, to the 
extent possible, have sufficient 
capacity to provide assistance to 
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users, in libraries, educational 
institutions, public administrations, 
post offices or other public places, 
with special emphasis on rural and 
underserved areas, while respecting 
intellectual property rights (IPRs) 
and encouraging the use of 
information and sharing of 
knowledgeò (em phasis added). 366 

 
Apparently, Brazil had previously been successful, with the 
assistance of free and open method advocates, in 
embedding even more damaging language and anti-IPR 
references within a prior ITU Report on WSIS 
Stocktaking.367 The obvious purpose was to promote 
regime shifting through incorporation of norms from less 
technical and less economically focused international 
organizations. For example, the WSIS Stocktaking Report 
refers to the previous efforts of the UN Educational, 
Scientific and Cultural Organization (UNESCO) to 
promote open source methods. 368 In particular, the WSIS 
Stocktaking Report refers to the prior efforts (during 2003) 
of the UN Educational, Scientific and Cultural 
Organization (UNESCO), led by European interests, 369 to 
promote open source methods to cyberspace within a 
recommendation focusing on cultural diversity and 
multilingualism. 370   
 
In addition, the WSIS Stocktaking Report refers to efforts 
previously undertaken by the UN Development Program 
(UNDP) to promote open source methods.  In fact, during 
the WSIS Summit, there apparently took place a parallel 
UN Development Program-sponsored seminar on the 
subject of free and open source software.  It discussed how 
the open source software movement seeks to promote 
universal human rights and fundamental freedoms 
discussed in various other UN projects and UN documents. 
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ñThe United Nations Development 
Programme/Asia-Pacific 
Development Information 
Programme (UNDP-APDIP) hosted 
a morning workshop on the subject 
of ósoftw are for 
developm entôé Participants 
confirmed their belief that 
communication is a basic human 
right, and that software plays a key 
role in enabling that 
communication. Panelists reminded 
the audience that the essential 
values of freedom, equality and 
solidarity were enshrined in the 
2000 UN Millennium Declaration. 
The principles behind free and 
open source software (FOSS) are 
very much the same: they recognize 
human freedom, and in particular 
the freedom to use software when 
you wish, change it when you want, 
copy it as needed and distribute it 
to others who might need it. The 
importance of FOSS in the context 
of fundamental freedoms must be 
emphasized, rather than the need to 
merely provide cheap and powerful 
software, said speakers. FOSS 
represents another opportunity for 
developing countries, and can 
encourage innovation and adoption 
of ICT. It helps people to break 
free from imposed and costly 
software solutions, and to freely 
access global communication and 
information networks. Patent laws 
should be reformed to support and 
not discourage innovation, 
participants said. They called on 
the United Nations to take a 
leading role in fostering productive 
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open source partnerships, to 
liberate the poor and empower 
them to use technology for social 
and econom ic developm entò 
(emphasis added). 371 

 
Socialist-minded governments, including the present Lula 
Government of Brazil, and civil society activists have 
become increasingly prolific and adept at non-economic 
ónorm -buildingô,372 and at subsequently elevating those 
norm s into ósoft law ô373standards 374* intended to pollute 
trade and economic fora. 375 Thus, if not carefully 
monitored, these seemingly innocuous statements and 
declarations could conceivably be modified, combined, 
expanded and otherwise used with or within other 
documents to develop an overly broad non-economic 
framework from which to reconsider the role of intellectual 
property law in international affairs.  
 
 At the World Intellectual Property 
Organization (WIPO)  
 

ñé Brazil (along with Argentina) 
was responsible for proposing the 
so-called ñD evelopm ent A gendaò 
at the World Intellectual Property 
Organization (WIPO), which seeks 
to discuss the implications of 
Intellectual Property for 
development.ò 376 

 
During late August 2004, Brazil, along with Argentina, 
submitted to the WIPO Secretariat a formal detailed 
proposal relating to the establishment of a new 
development agenda within WIPO.   
 
The proposal requested that the WIPO General Assembly 
consider eight different issues.  They include: 1) Adoption 
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of a high-level declaration on intellectual property and 
development; 2) Adoption of proposed amendments to the 
WIPO convention; 3) Inclusion within any WIPO Treaty 
under negotiation, such as the Substantive Patent Law 
Treaty, provisions on the transfer of technology, on 
anticompetitive practices as well as on the safeguarding of 
public interest flexibilities; 4) Establishment of technical 
cooperation programs between WIPO and developing 
countries aimed at strengthening national intellectual 
property offices (capacity-building); 5) Creation of a 
Standing Committee on Intellectual Property and the 
Transfer of Technology, for the consideration of measures 
to ensure an effective transfer of technology to developing 
countries and LDCs ï  one such measure could entail 
establishment of an international regime that would 
promote developing country access to the results of 
publicly funded research in developed countries. Such a 
regime could take the form of a Treaty on Access to 
Knowledge and Technology; 6) Organization of a Joint 
WIPO-WTO-UNCTAD international seminar on 
intellectual property and development; 7) Wider 
participation of civil society in W IP O ôs activities; and 8) 
Establishment of a Working Group on the Development 
Agenda to further discuss its implementation. 377 
 
The proposed amendments to the WIPO Convention 
essentially call for each country's stage of development to 
determine the scope and degree of private intellectual 
property protections in that country so that IPRs do not 
impede access to culture and technology. 378 According to 
the proposals,   
 

ñIn order to ensure that 
development concerns are fully 
brought into WIPO activities, the 
Member States may consider the 
possibility of amending the 
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Convention Establishing the World 
Intellectual Property Organization 
(1967). The amendment would 
explicitly incorporate the 
development dimension into 
W IP O ôs objectives and functions. 
Since A rticle 4 (ñF unctionsò) of the 
WIPO Convention relates its 
A rticle 3 (ñO bjectivesò), paragraph 
(i) of Article 3 of the WIPO 
Convention could be amended to 
read as follow s: ó(i) to prom ote the 
protection of intellectual property 
throughout the world through 
cooperation among States and, 
where appropriate, in collaboration 
with any other international 
organization, fully taking into 
account the development needs of 
its Member States, particularly 
developing countries and least-
developed countriesôò (em phasis in 
original).379 

 
At least one Brazilian government representative who 
attended the special session noted that the amendments had 
received strong support from the Friends of Development 
(FoD).380  
 
The WIPO General Assembly subsequently convened an 
extraordinary session to consider the multi-part proposal 
from September 27 to October 5, 2004.  It ultimately 
decided to follow-up w ith ñinter-sessional 
intergovernm ental m eetings to exam ine the proposalé as 
w ell as additional proposals of M em ber S tatesò.381   
 
Shortly following the commencement of the 2004 special 
session, a group of European socialist-minded open source 
advocates and civil society activists submitted their own 
W IP O  proposal, otherw ise know n as the óG eneva 
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D eclaration on the F uture of W IP O ô.382  The declaration 
demanded that, ñW IP O  abandon its current culture of 
expanding monopoly privileges without regard to social 
cost and to instead strike a balance between the public 
domain and competition on the one hand and the realm of 
property rights on the other. [It] also expresse[d] strong 
support for theé A rgentina and B razilé P roposal.ò383 It 
focused on the perceived inequities surrounding access to 
innovations in, and the scientific and technical know-how 
underlying, medical, information, and other essential 
technologies.  And, it called for WIPO to ensure universal 
access to all such knowledge, as a matter of both morality 
and international law. 384 Following the political success of 
the Geneva Declaration, other European activists have 
since submitted their own proposals equating these 
inequities with human rights violations, and calling for a 
reinterpretation of the W IP O  C onventionôs m andate, 
consistent with international human rights law.385 The 
Brazilian and Argentine governments and other NGOs have 
also called for greater N G O  participation in W IP O ôs 
enforcement committee.386 
 
It must be remembered that, during the 2005 WIPO 
General Assembly session (spanning September 26 to 
October 5, 2005), WIPO member governments had agreed 
to establish a óP rovisional C om m itteeô (PCDA) that would 
continue discussions on how to mainstream the proposed 
ódevelopm ent agendaô into W IP O ôs w ork program .387 The 
PCDA delivered its first proposal to the WIPO Secretariat 
during February 2006,388 and a second proposal on June 23, 
2006.389  Although the PCDA subsequently met during 
June 26-30, 2006 to consider these proposals, it was unable 
to reach agreement on how to proceed, 390 thereby leaving 
the WIPO General Assembly to decide the future of the 
Development Agenda when it meets again during 
September 2006.391 Apparently, Brazil and Argentina were 
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largely responsible for the lack of consensus at that 
meeting.  This is not surprising given their severe criticisms 
of the chairôs text, w hich they argued, ñdisproportionately 
reflected submissions supported by developed 
countriesé and é constituted a m ove to dilute the 
D evelopm ent A genda process.ò 392 
 
In conclusion, the óopen source m ethodsô paradigm  
provides a highway for assembling the anti-private 
property, anti-IP, anti-free market and anti-globalization 
troops to mount a prolonged attack against the established 
international economic and legal order, originally designed 
to preserve international peace and security. It did this 
through protection of exclusive private property, including 
IP, and through preservation of the role of free markets in 
financing and commercializing scientific and technological 
knowledge. The open source approach, if adopted as 
suggested, will fundamentally change, for the worse, the 
entire international system of research and development, 
scientific and technological innovation, foreign trade and 
foreign direct investment. Therefore, OECD governments 
should immediately undertake efforts to repel such 
initiatives within each and every international and national 
forum they are introduced.393  
 
B razilôs O S M  R egim e S h iftin g H as T rade P rotection ist 
Undertones 

 
T he B razilian governm entôs prior record of upholding the 
private intellectual property rights of foreign companies is 
far from stellar and this does not bode well for IP-reliant 
Brazilian companies.  To date, Brazil has extolled the 
virtues of universal, affordable, and óopen public accessô to 
medicines at the expense of private property rights.  Its 
ostensible objective is to procure well-recognized branded 
drugs, medical services and medical devices and 
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technologies at at-cost or below-cost prices394 from 
reputation-vulnerable multinational pharmaceutical and 
biotechnology companies for national distribution to all 
Brazilian AIDS victims.  The Government of Brazil has 
secured these prices, time and again, by threatening to 
invoke B razilôs com pulsory licensing provisions or to enact 
domestic non-patentability laws that rely on an overly 
broad interpretation of TRIPS provisions and a 
m anufactured ópublic needô.  T his has provided it w ith the 
political capacity to override any pharmaceutical patents 
ófor public health concerns (interests)ô, and/or to insist that 
gross profit margins for licensed patented drugs not exceed 
5 percent.  
 
Yet, arguably, for all of the international recognition that its 
H IV /A ID S  óuniversal access to m edicinesô program  has 
received, including from international financial 
institutions,395 it appears that B razilôs true policy goals 
have evolved, and are now more likely trade, politics, and 
ideology-related than health-related.  At least one prior 
study has revealed that Brazil is likely cloaking its actual 
intentions with a new form of disguised trade protectionism 
that has multiple purposes.  They include: 1) gaining 
negotiating leverage at the WTO Doha Round against 
developed countries on the issue of agricultural 
subsidies396; 2) exercising its legal option to cross-retaliate 
against the U.S. if the latter fails to comply with a prior 
adverse WTO ruling on cotton subsidies; 3) developing a 
technically proficient and export-capable national generic 
drug industry that could compete domestically and 
internationally with China and India, and ultimately secure 
B razilôs independence from  the very international 
institutions that have supported and assisted it all along;397 
and 4) articulating a new international development agenda 
that gives short shrift to private property (IP) rights ï  i.e., 
that converts private goods into public international goods. 
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In other words, Brazil, an aspiring member of the United 
Nations Security Council, is arguably seeking a leadership 
role in international affairs through acts of IP opportunism 
rather than innovation.398 
 
T he B razilian governm entôs posturing on the w orld stage, 
nevertheless, may not reflect a national consensus, as 
suggested by at least one leading Brazilian industry expert. 
 

ñT he L ula governm ent has operated 
under a óm arket-seeking 
consensusô. It has only m oved 
aggressively and with 
determination when the objective 
was to open foreign markets. There 
is not, however, a government-wide 
consensus on the opening of the 
national market. Promoting exports 
by financing, visiting places and 
striking business relationships is 
easy to agree on. Opening markets 
to increase competition, quality and 
integration into the world economy 
has proven to be quite a different 
story and the administration has 
had to spend a lot of political 
capital mediating between at least 
tw o m ajor ñfactionsò w ithin the 
government itself ï  one on either 
side of the internationalization 
debate. B razil needs an ñefficiency -
seekingò consensus that is broader 
and less one-sided if it intends to 
move forward as a major global 
player.ò 399 

 
Rather, it may be more indicative of a hard-line, nationalist 
and populist ideology held by a particular faction of the 
current socialist government. If this is true, the more 
moderate forces within the Government of Brazil must act 
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quickly to contain and minimize any damage already done 
to long-term diplomatic and Brazilian industry interests 
before it becomes irreversible. 
 

ñIdeology has indeed  been an 
important part of Brazil 2004 trade 
policy. Shunning agreements with 
the w orldôs (not just B razilôs) m ost 
important trading partners has 
raised suspicion regarding the 
governm entôs ñideologicalò 
approach to trade, as it does not 
seem to reflect either ópublic 
opinionô or the state of B razilôs 
industryé The private sector, those 
w ith their ñpocketsò on the line in 
the evolving trade drama, is simply 
not happy w ith the governm entôs 
taking important decisions in the 
absence of comprehensive prior 
consultationsé It is no secret that 
the agricultural community feels 
that the government has been too 
timid in making concessions in the 
FTAA and the Mercosur-European 
Union negotiations, thus rendering 
it impossible for the major 
countries to concede on tariffs and 
other barriers to agriculture. 
 
é The perception that the 
government is willing and able to 
continue to act ñ unilaterally,ò  
without seeking internal support on 
matters as sensitive as China, 
Mercosur or the FTAA is a source 
of w eakness in B razilôs current 
trade policy regime. The perception 
that the government will invariably 
sacrifice trade interests in the 
presence of even loose support for 
crucial elements of its geopolitical 
agenda ï  such as a possible seat at 
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the U.N. Security Council or a 
benevolent leadership in Mercosur 
ï  has undermined the very 
necessary trust it needs to engage 
in such high-pitched pursuits. The 
perception that the government has 
been arrogant in purporting to 
know better than those directly 
involved in trade and trading has 
done great damage to its image, 
strategy and the sustainability of its 
trade policyò (em phasis added). 400 

 
Consequently, if the U.S. and the OECD nations are to 
m ake any progress in securing B razilôs com pliance w ith the 
TRIPS Agreement, especially as concerns the sensitive 
issues of compulsory licensing and patent abrogation, they 
must take into account this indispensable dynamic. 
 
C. B R A Z IL ôS  C H A L L E N G E  O F  T H E  G L O B A L  
IPR FRAMEWORK AIMS TO  óT A K E ô 
(REDISTRIBUTE) PRIVATE PROPERTY 
(E C O N O M IC  W E A L T H ) F O R  óP U B L IC  U S E ô 
W IT H O U T  óJU S T ô C O M P E N S A T IO N  
 
T he G overnm ent of B razil m ight im prove its citizensô 
scientific, technological and economic prospects if it 
learned more about the role that private property has served 
in the American system of innovation.  The Brazilian 
government might also better understand why American 
patent and trade secret holders respond in a hostile fashion 
to its threats of compulsory licensing or other proposed 
forms of uncompensated patent or trade secret abrogation. 
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Property and the U.S. Constitution: Individual vs. Public 
Rights 
 
In the United States, the individual possesses the 
inalienable right to invent and create, and to enjoy the fruits 
of his or her labors (i.e., the private property he or she 
invents, creates, acquires, earns or converts to use), which 
is recognized and protected by the U.S. Constitution and its 
accompanying Bill of Rights. These documents also 
guarantee the protection of individualsô private property 
against arbitrary and wanton government interference 
ostensibly intended to serve the public good. The following 
two principles, at least, begin to explain this dynamic: 
 

ñT hat all lawful power derives from 
the people and must be held in 
check to preserve their freedom is 
the oldest and most central tenet of 
American constitutionalism ò 
(emphasis added). 401 
 
ñT he U S  system  is rooted in the 
Bill of Rights and the sanctity of the 
individual.  óT he C onstitution of 
the U nited S tatesé places great 
symbolic weight on human rights.  
It elevates the basic rights of man 
to supreme constitutional statusò 
(emphasis added). 402 

 
Individual Natural Rights Include the Right to Private 
Property 
 
Several provisions within the WTO TRIPS and WIPO 
Agreements express the U .S . C onstitutionôs im posed 
limitations on the sphere of government and its anticipation 
of individualsô natural rights.  Included among those rights 
is the right to own and enjoy private property.  
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ñJust as each of the three branches 
of the federal government was 
bound to remain within its proper 
jurisdiction, so the state or federal 
government as a whole had no 
power to act outside its rightful 
jurisdiction to intrude upon the 
ónatural rightsô reserved to the 
people within the private 
dom ainé R ights belonging to 
citizens by virtue of their very 
citizenship, including personal 
security, personal liberty, and 
private property, would thus be 
preserved not only by 
decentralization of power and 
m utually checking forcesé but by 
rules enforceable in the proper 
tribunals at the behest of threatened 
citizensé [T]hey were to be 
preserved because they comprised 
the central tenets of the unwritten 
constitution or social compact 
among the citizenry upon which the 
government itself was based. 
Common law and written 
constitutions expressed and 
elaborated these notions, but did 
not create them é ò (em phasis 
added).  403 

 
T he U .S . C onstitution instructs us that an individualôs 
property rights must be preserved and protected by and 
from  governm ent. ñProperty is not, however, entirely a 
natural right. The Founders understood that it would need 
to be further defined in a statute.ò 404 405 In support of this 
proposition, the U.S. Supreme Court, in the case of Lynch 
v. Household Finance Corp., defined the right to private 
property as a basic civil right. 
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ñ[T ]he dichotom y betw een 
personal liberties and property 
rights is a false one. Property does 
not have rights. People have rights. 
The right to enjoy property without 
unlawful deprivation, no less than 
the right to speak or the right to 
travel, is in truth a ópersonalô right, 
w hether the ópropertyô in question 
be a welfare check, a home, or a 
savings account. In fact, a 
fundamental interdependence exists 
between the personal right to 
liberty and the personal right in 
property. Neither could have 
meaning without the other. That 
rights in property are basic civil 
rights has long been recognizedò 
(emphasis added). 406 

 
Patents are Exclusive Private Personal Property 
 
T he recognition of a personôs exclusive right to his or her 
discoveries (inventions) is contained within Article I, 
Section 8, Clause 8, of the U.S. Constitution: 
 

ñT he C ongress shall have 
pow eré to prom ote the P rogress of 
Science and useful Arts, by 
securing for limited Times to 
Authors and Inventors the exclusive 
Right to their respective Writings 
and Discoveriesò (em phasis added). 
407 

 
The U.S. Constitution both anticipates and recognizes 
patented discoveries as an intangible form of personal 
property bearing private and exclusive rights for a 
temporary period of time. The Founders relied upon this 
clause of the constitution, as a matter of national policy, to 
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provide U.S. inventors and creators with an adequate 
incentive to undertake research and develop innovations.  
 

ñOur Founders recognized the 
importance of patents and 
copyrights in encouraging research 
and innovation. In drafting the 
framework for the United States, 
they placed into the Constitution in 
Article I, Section 8, the authority 
for C ongress ó[t]o prom ote the 
Progress of Science and useful 
Arts, by securing for limited times 
to Authors and Inventors the 
exclusive Right to their respective 
Writings and D iscoveries.ô F or 
over two centuries our Nation has 
remained deeply committed to that 
vision. The Founders understood 
that a property interest granted to 
inventors and creators, for a 
limited period, would create the 
incentive for innovation to propel 
us from a small, agrarian colony 
into an advanced and prosperous 
countryé The understanding of the 
patent system begins with the 
recognition that patents are a form 
of property anticipated by the 
United States Constitutioné ò 408 
(emphasis added). 

 
A patent, in effect, is a right to temporarily exclude others 
from making use, offering for sale, selling, or importing an 
óinventionô into the U nited S tates,409 and has long been 
recognized as falling within the protection of the Fifth 
A m endm entôs taking clause.410 Once the statutory 
conditions for obtaining a patent have been satisfied, only 
the patent owner or other authorized parties possesses the 
affirmative right to exercise the patent in the marketplace to 
derive benefits from it.411 
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Trade Secrets are Exclusive Private Personal Property 
 
Similar to patents, the right inherent in a trade secret relates 
to its holderôs ability to temporarily exclude others from 
m aking use, offering for sale, or im porting oneôs otherw ise 
undisclosed óinventionô.412  Over twenty years ago, in the 
decision of Ruckelshaus v. Monsanto, Co., 413 414 the U.S. 
Supreme Court recognized that trade secrets also have legal 
significance deserving of protection. The Court held that, 
ñto the extent [a private com pany] has an interest in its 
health, safety, and environmental research data cognizable 
as a trade-secret property right under [state] law, that 
property right is protected by the Taking Clause of the Fifth 
A m endm ent.ò 415  
 
The Bill of Rights Limits Government Action Against 
Exclusive Private Property 
 

ñN o person shallé be deprived of 
life, liberty, or property, without 
due process of law; nor shall 
private property be taken for public 
use without just compensationò 
(emphasis added). 416 
 
ñóP ropertyô refers not sim ply to the 
underlying estate but to all the uses 
that can be made of that estate. 
James Madison put the point well 
in his essay on property: ó[A ]s a 
man is said to have a right to his 
property, he may be equally said to 
have a property in his rights.ô T ake 
one of those rights ï  one of those 
sticks in the óbundle of sticksô w e 
call ópropertyô and you take 
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something that belongs to the 
owner.  Under the Fifth 
Amendment, compensation is due 
that owner.ò 417 

 
  Federal Government Action ï óJu st 
C om p en sation ô 
 
T he ójust com pensationô requirem ent w as added  in 1791, as 
the Fifth Amendment to the U.S. Constitution (a/k/a the 
Bill of Rights).418  It effectively limits the powers of the 
federal government otherwise conferred by Articles I and II 
of the U.S. Constitution, such as the power of eminent 
domain (i.e., the federal governm entôs power to take 
private property for public use). 419  
 

ñW hether traced to a principle that 
society simply should not exploit 
individuals in order to achieve its 
goals, or to an idea that such 
exploitation causes too much 
dissatisfaction from a strictly 
utilitarian point of view unless it is 
brought under control, the just 
compensation requirement appears 
to express a lim it on governm entôs 
power to isolate particular 
individuals for sacrifice to the 
general goodò (em phasis added).ò 
420 

 
The broad aim of this requirement is to prevent the federal 
government from arbitrarily or wantonly sacrificing the 
rights of individuals for the public good, which, apparently, 
can occur in several different ways. First, government may 
deliberately try to redistribute wealth through direct or 
indirect means. Second, government may try indirectly to 
reallocate property among citizens by generating a 
uniformly desired good or by reducing a uniformly disliked 
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public bad, without otherwise affecting the distribution of 
wealth.  Third, government may act indirectly out of some 
óhigh senseô of m orality to forbid a form erly accepted and 
tolerated use of property. 421  
 
T he U .S . S uprem e C ourt has defined the ójust 
com pensationô requirem ent as ensuring paym ent that 
amounts to ñfull and adequate com pensationò 422 or ña full 
and perfect equivalent forò w hatever interest in or share of 
real or personal property has been taken. 423 424 It also ruled 
that, the value of the property interest in question shall be 
determ ined ñby refer[ring] to the uses for which the 
property is suitable, having regard to the existing business 
and wants of the community, or such as may be reasonably 
expected in the im m ediate future.ò 425 In other words, just 
compensation must reflect the arms-length fair market 
value of the property, i.e., what a willing buyer would pay a 
willing seller. 426 If circumstances render it difficult to 
calculate fair market value, or such value is not otherwise 
ascertainable, then other data must be utilized that will 
yield a fair compensation that reflects the true economic 
value of the asset taken.427 A similar standard has applied 
to patents and codified into federal law. 428 Calculating ójust 
com pensationô, nevertheless, rem ains particularly difficult 
where direct or indirect government action or threat of 
action (e.g., the threat of issuance of a compulsory license 
or enactment of a law that would abrogate patent or trade 
secrets rights) actually results in an artificial or irregular 
diminution in the fair market value of such property.429*  
 
The U.S. Supreme Court set forth the rationale underlying 
the ójust com pensationô requirem ent, in its discussion of the 
nature of exclusive patent rights, as far back as 1881.  
 

ñT hat the governm ent of the U nited 
States when it grants letters-patent 
for a new invention or discovery in 
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the arts, confers upon the patentee 
an exclusive property in the 
patented invention which cannot be 
appropriated or used by the 
government itself, without just 
compensation, any more than it 
can appropriate or use without 
compensation land which has been 
patented to a private purchaser, we 
have no doubt. The Constitution 
gives to Congress power óto 
promote the progress of science 
and useful arts by securing for 
limited times to authors and 
inventors the exclusive right to 
their respective writings and 
discoveries,ô which could not be 
effected if the government had a 
reserved right to publish such 
writings or to use such inventions 
without the consent of the owner. 
Many inventions relate to subjects 
which can only be properly used by 
the government, such as explosive 
shells, rams, and submarine 
batteries to be attached to armed 
vessels. If it could use such 
inventions without compensation, 
the inventors could get no return 
at all for their discoveries and 
experiments. It has been the 
general practice, when inventions 
have been made which are 
desirable for government use, 
either for the government to 
purchase them from the inventors, 
and use them as secrets of the 
proper department; or, if a patent is 
granted, to pay the patentee a fair 
compensation for their use. The 
United States has no such 
prerogative as that which is 
claimed by the sovereigns of 
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England, by which it can reserve to 
itself, either expressly or by 
implication, a superior dominion 
and use in that which it grants by 
letters-patent to those who entitle 
themselves to such grants. The 
government of the United States, as 
well as the citizen, is subject to the 
Constitution; and when it grants a 
patent the grantee is entitled to it 
as a matter of right, and does not 
receive it, as was originally 
supposed to be the case in England, 
as a matter of grace and favorò 
(emphasis added). 430 431 432 
 

T he ódue process of law ô to which the Fifth Amendment 
refers relates to both procedural and substantive safeguards 
guaranteed to individuals against arbitrary governmental 
actions. 
 

ñT hese procedural safeguards have 
their historical origins in the notion 
that conditions of personal freedom 
can be preserved only when there is 
some institutional check on 
arbitrary governm ent actioné [ 
D ]ue process óis a restraint on the 
legislative as well as on the 
executive and judicial powers of 
the government, and cannot be so 
construed as to leave 
congressé free to m ake any 
process ódue process of law ô, by its 
m ere w illò (em phasis added). 433 

 
A n individualôs due process rights are deem ed to be 
im plicated ñw henever governm ent action seem ingly 
conflict[s] w ith substantive individual rightsò. According to 
the U.S. Supreme Court, these rights include the right to the 
preservation and protection of private property, even to a 
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greater extent than had been afforded by the common and 
statutory law of England prior to the formation of the 
United States.434 Procedurally speaking, the due process 
clause guaranteed, at a minimum, the right to a notice and a 
hearing prior to deprivation of such a substantive right. 435  
 
  State and Local Government Action ï 
óT ak in gsô 
 
In 1868, the 14th Amendment to the U.S. Constitution 
extended the notion of óD ue P rocess of L aw ô, and its 
application to the Fifth Amendment óT akings C lauseô. 
 

ñ[N ]or shall any S tate deprive any 
person of life, liberty, or property, 
without due process of law é ò 
(emphasis added). 436 

 
The U.S. Supreme Court has interpreted the 14th 
Amendment as requiring the protection, at the State and 
Local level, of virtually all of the rights guaranteed to 
individuals by the Bill of Rights at the Federal level.  This 
entails both procedural and substantive rights, including 
those protected by the óTakingsô Clause.437  
 

ñT he fifth and fourteenth 
am endm entsô due process clauses 
as interpreted in the Supreme 
C ourtôs substantive due process 
analyses have furnished a broad 
definition of the ólibertyô that w as 
in turn afforded procedural 
protection against arbitrary 
deprivationé  In addition, there 
were protections independently 
required by fundam ental fairness.ò 
438 
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The U.S. Supreme Court recently affirmed the purpose 
behind the ótakings clauseô in the very recent case of Lingle 
v. Chevron USA, Inc.439 According to the Court, the 
Takings Clause w as ñdesigned not to lim it the 
governmental interference with property rights per se, but 
rather to secure compensation in the event of otherwise 
proper interference am ounting to a taking.ò 440 
 
  Direct an d  In d irect óT ak in gsô 
 
T he U .S . S uprem e C ourtôs ótakingsô jurisprudence 441 has 
addressed the issue of private property ótakingsô m ostly in 
disputes involving states and local municipalities, where it 
was alleged that real property had been unfairly 
appropriated without adequate compensation.442  The Court 
has held that a ótakingô can occur even in the absence of a 
direct physical appropriation of, or ousting from, private 
property.  If a government regulation deprives an owner of 
substantially all of the beneficial use, enjoyment, or value 
of his or her private property, then a ótakingô is deem ed to 
have occurred.  In Lingle v. Chevron USA, Inc., for 
exam ple, form er Justice S andra D ay O ôC onnor argued that 
both óthe perm anent physical invasion of private propertyô 
and óthe com plete elim ination of a propertyôs valueô, i.e., 
the ótotal deprivation of [its] beneficial useô, are equivalent 
in that they both óeviscerate the ow nerôs right to exclude 
others from  entering and using her propertyô. S he explained 
that the C ourtôs historical analysis has generally  focused on 
the severity of the burden that government imposes 
indirectly via regulation on private property rights, rather 
than on the failure of a regulation to ósubstantially advanceô 
legitimate state interests.443 444 
 
Similarly, the intangible personal property right reflected in 
a patent or trade secret, to temporarily exclude others from 
m aking use, offering for sale, selling, or im porting oneôs 
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óinventionô, is also susceptible to forced appropriation (a 
ótakingô), indirectly, by w ay of regulation, including by 
eminent domain ï i.e., via compulsory licensing445).446 The 
U.S. Supreme Court has ruled that a regulation which 
compels the disclosure to third parties of otherwise costly 
proprietary trade secrets amounts to an unauthorized 
ótakingô of valuable intangible private property that can 
impair, in a substantial manner, the beneficial use and 
enjoyment of that property. 447  448 In such case, the Court 
held that the third party beneficiary was required to pay 
ójust com pensationô to the inform ation ow ner.449   
 
  T ak in gs for óP u b lic U seô  
 
Another very recent but controversial U.S. Supreme Court 
decision, Susette Kelo, et al. v. City of New London 450 has 
tem porarily placed the C ourtôs ótakingsô jurisprudence in 
conflict with itself.  It narrowly concerns the legality of a 
m unicipalityôs forced sale (ótakingô) of private real property 
belonging to one class of individuals (current land owners) 
for the benefit of a different class of individuals (i.e., for 
the óprivate useô of future purchasers and lessees of newly 
constructed dwellings and commercial office space), 
incident to a municipal economic redevelopment plan.451 
T he C ourtôs m ajority ruled that it w as not necessary that the 
replacem ent property actually be óused by the general 
publicô to be considered a legitimate ópublic useô. R ather, 
all that was required was for the redevelopment to serve a 
broad ópublic purposeô.  
 
A ccording to the C ourtôs troubled reasoning, a ópublic 
purposeô w ould be inferred , if the redevelopment plan 
either elim inated som e undesirable ósocial and econom ic 
evilsô (e.g., crim e, tim e-consuming, costly data research, 
etc.), or sought to create some broad public benefit (e.g., a 
community that is ñbeautiful as well as healthy, spacious as 
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well as clean, well-balanced as well as carefully 
patrolledò). And, it does not matter whether some private 
individuals would indirectly benefit at the expense of 
others, in the process.452 453 The Kelo C ourtôs logic w ould 
also seem to justify environmental legislation or regulations 
that provide, without sound scientific or economic bases, a 
preference for (benefit to) certain types of energy and/or 
industrial-related infrastructure investments at the expense 
of others, in order to serve a less than clear public purpose. 
In other words, perhaps, the Kelo decision will employed 
by anti-private property and environmentalist ideologues to 
develop and refine a new  genre of óeconom ic blightô and 
óenvironm ental blightô-based ótakingsô.454  
 
Beyond the influence of the Kelo decision on the U.S. law 
of tangible real and personal property takings, U.S. state 
and local governments have already begun to rely upon it to 
propose laws and/or regulations that would allow for the 
issuance of compulsory licenses to secure lower patented 
drug prices for the ópublic benefitô.455 More importantly, 
however, it is arguable that this decision will have much 
broader and serious ramifications internationally.  For 
example, foreign governments are likely to rely on the 
majorityôs m isreading of precedent when considering how 
to treat intellectual property rights, such as patent, trade 
secrets, and copyrights privately held by U.S. corporations 
and individuals operating within their borders. Will the 
Government of Brazil now be more emboldened to use the 
threat of a com pulsory license to constructively ótakeô U .S . 
HIV/AIDS, and other drug or biomedical technology 
patents for an ostensible ópublic useô that benefits one class 
of individuals (Brazilian citizens and industries) at the 
expense of another  (U.S. citizens and industries), without 
paying ójust com pensationô? 
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U.S. Private Property Rights Are Entitled to 
Constitutional Protection Abroad 
 
The U.S. Supreme Court has held that the U.S. government 
is not free to act against, and must affirmatively protect, 
outside of the United States, any and all of the rights 
guaranteed to U.S. citizens by the U.S. Constitution and the 
Bill of Rights within the United States. The Fifth 
Amendment right against the taking of private property for 
public use without just compensation falls within this 
obligation.456 This has remained the law of the land for 
over 150 years.457 458 
 
Constitutional Limitations on the Federal Treaty-
Making Power 
 
The U .S . federal governm entôs obligation to protect the 
private property rights held by U.S. citizens outside of US 
borders against unlawful appropriation also extends to 
ótakingsô effectuated pursuant to treaties.459 While treaties 
and federal statutes constitute the ósuprem e law  of the 
U nited S tatesô, and are effectively equal to one another in 
status, they are both inferior to the U.S. Constitution and 
the Bill of Rights. The U.S. Supreme Court recognized this 
hierarchy almost fifty years ago, in the case of Reid v. 
Covert. 460  
 

ñT here is nothing in this language 
[Article VI, Section 1 - óthe 
S uprem acy C lauseô] w hich 
intimates that treaties do not have 
to comply with the provisions of 
the Constitution. Nor is there 
anything in the debates which 
accompanied the drafting and 
ratification of the Constitution 461 
which even suggests such a 
resulté It would be manifestly 
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contrary to the objectives of those 
who created the Constitution, as 
well as those who were responsible 
for the Bill of Rights--let alone 
alien to our entire constitutional 
history and tradition--to 
construeé the treaty provision 
iné A rticle VI as permitting the 
United States to exercise power 
under an international agreement 
without observing constitutional 
prohibitions.ò 462 463 

 
Thus, according to the Court, it is arguable that the 
President cannot execute and the Congress cannot ratify a 
treaty with another nation(s) that effectively violates any of 
the individual constitutional rights protections afforded 
U.S. citizens. 
 

ñT he prohibitions of the 
Constitution were designed to 
apply to all branches of the 
National Government and they 
cannot be nullified by the 
Executive or by the Executive and 
the S enate com binedé T his C ourt 
has regularly and uniformly 
recognized the supremacy of the 
Constitution over a treaty. 464 

 
This limitation on the treaty clause likely prohibits the 
President, in the exercise of his Article II powers, and the 
Congress, in the exercise of its Article I powers, from 
executing and ratifying a treaty the provisions of which do 
not adequately protect U.S. citizens against unauthorized 
foreign governmental (treaty party) takings of U.S.-owned 
tangible and intangible private property. At the very least, 
this suggests that the President and the Congress have the 
constitutional obligation to ensure that all bilateral as well 
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as multilateral trade and investment agreements require the 
paym ent of ójust com pensationô in the event a foreign treaty 
party government threatens to take or actually takes, 
privately owned patents, trade secrets or copyrights for 
ópublic useô. Indeed, this is perhaps why the U.S. 
government has insisted that a ótakingsô clause be included 
within Article 31 of the TRIPS Agreement,465 Chapter 11 
of the NAFTA, the recently executed CAFTA, and 
approximately 2,200 bilateral investment treaties (BITS) it 
has consummated or is currently negotiating with other 
nations around the world. 466 467 
 
It is apparent that the inclusion of a ótakingsô clause has 
served to promote cross-border investment and 
international trade, and to prevent a foreign governm entôs 
hold-up (i.e., the substantial diminution in the value) of 
private investments via oppressive regulation468 or outright 
threat of expropriation once considerable upfront costs 
have already been ósunkô.469 According to legal 
com m entators, the óinvestor-to-stateô provision w ithin 
NAFTA Chapter 11, defines the term  óexpropriationô rather 
broadly to include both direct and indirect measures. 
 

ñNAFTAôs Chapter 11 defines 
expropriation broadly: it includes 
not only ódirect m easures, such as 
nationalizing industriesô, but also 
ócreeping expropriationô or 
óregulatory takingsô that arise when 
governments impose new 
regulations and restrictions on 
firm sô activitiesò (emphasis added). 
470  

 
T hey also em phasize that, although a ótakingô of 
private property m ay occur to fulfill a ópublic 
purposeô, the U .S . property ow ner is still entitled 
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to receive ójust com pensationô as paym ent for his 
or her economic loss, as a matter of due process. 
 

ñA ccording to A rticle 1110, even if 
the hostôs actions are for a public 
purpose, non-discriminatory, and 
in accordance with due process, 
they are still subject to 
compensation requirementsò 
(emphasis added). 471 

 
While several NAFTA tribunals arrived at the correct legal 
conclusion in connection with such indirect regulatory 
takings,472 other NAFTA tribunals have, for political and 
ideological reasons (e.g., environmentalist public pressure), 
failed to interpret the expropriation clause as broadly as 
they should have. They have instead provided for a ópolice 
powers carve-ou tô from said definition.473 Such carve-outs 
have permitted foreign government treaty parties to avoid 
compensating foreign investors for injuries suffered as the 
result of oppressive environmental regulations or other 
actions taken for an ostensible ópublic goodô, that are not 
otherwise deemed discriminatory. In fact, some legal 
commentators who have grown sympathetic to the 
óenvironment or health-firstô position of regulatory-minded 
governments have strongly disputed the extent of Fifth 
Amendment protections afforded under NAFTA.474 They 
have also supported the future use of this approach by other 
tribunals called to mediate similar types of regulatory 
disputes arising under the hundreds of other bilateral and 
multilateral investment treaties (MITs) entered into by the 
U.S. 475 476 
 
This result is not surprising, considering the support that 
activist anti-private property NGOs and academics have 
given to a controversial proposed model international 
investment agreement.  That model agreement would 
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provide developing country governments with the 
sovereign right to ótakeô indirectly (through regulation) title 
to foreign-owned intellectual property, such as patents and 
trade secrets, for a public (health, environment, safety, etc.) 
purpose, without paying just compensation.477 Such an 
agreement only adds to the confusion over the scope of 
private property rights that has been triggered by these 
troubled NAFTA decisions and the recent U.S. Supreme 
Court Kelo ruling.  It also further encourages emerging and 
developing economies like Brazil and Argentina to 
challenge the international IP framework. 
  
It is evident that successive U.S. administrations, despite 
their divergent views on the scope of private property 
rights, have made a considerable effort to protect the 
private property rights of U.S. citizens doing business 
abroad.  They have likely done so by ensuring the inclusion 
of strong expropriation clauses within the BITS and MITs 
they have negotiated and ratified, and may have even 
conducted ótakings im pact assessm entsô prior to entering 
into such arrangements. 478 479 480 481 482* 483*  
 
However, are such efforts enough, from a U.S. 
constitutional law perspective, to prevent the Government 
of Brazil and other opportunistic foreign governments from 
exploiting those divergent views internationally?  After all, 
the Brazilian government has regularly threatened to issue 
compulsory licenses against and/or to abrogate U.S. private 
patent and trade secret rights outright (i.e., engages in 
constructive ótakingsô), and this has had the effect of 
substantially diminishing the value of such IPRs and 
weakening the negotiating leverage of the IP holders. 
Furthermore, while the Brazilian government has pursued 
this approach through exercise of its ópolice pow erô for the 
ostensible purpose of benefiting the B razilian ópublic 
interestô ï i.e., the interests of Brazilian citizens and 
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companies, it has done so without intending to pay U.S. 
rights holders ójust com pensationô for their private 
property.  Is the U.S. government legally obligated to do 
more than it already has to ensure the protection and 
enforcement of U.S. private property rights abroad?  Must 
it not guarantee that treaty takings provisions are 
implemented fully by foreign treaty party governments  - 
i.e., that ójust com pensationô (full and adequate econom ic 
value) is actually paid to U.S. citizens when a foreign 
government issues or threatens to issue a compulsory 
license, or undertakes or threatens to undertake some other 
form of patent or trade secret abrogation?  How is it 
possible for the Government of Brazil to claim that it is 
entitled to the private IPRs of U.S. citizens that the U.S. 
government can neither legally appropriate for itself for a 
public interest without paying just compensation, nor 
otherwise abandon at the expense of rights holders? Is this, 
but, another sign of things yet to come in America? 484 
 
D. BRAZIL SHOULD NO T RELY UPON THE 
HISTORY OF INDUSTRIAL  OPPORTUNISM 
TO JUSTIFY ITS  CURRENT BEHAVIOR  
 
In som e respects, B razilôs exploitation of patents and trade 
secrets belonging to foreign knowledge-based life sciences 
and information and communication technology companies 
is no different from the opportunistic practices of other 
countries during past industrial eras.  However, three 
critical distinctions deserve emphasis.  First, there are now 
binding multilateral treaties (e.g., the 
GATT/WTO/WIPO/BIT Agreements) and politically active 
international institutions to regulate and guide cross-border 
industry and government policies and practices relating to 
tariff rates, dumping, subsidies, market access and 
compliance, investments and intellectual property.  Second, 
there are now time-tested industry and mercantile customs 
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and industry standards codes in place, which may serve as 
precedent to determine the shape and direction of evolving 
industry practices surrounding new hi-technologies. Third, 
there is now documentary evidence of successful national 
systems of innovation that recognize and protect exclusive 
private property rights, including IPRs.  In other words, 
Brazil should not take comfort in the old ways to justify its 
current bad habits.  The world-class countries that 
previously employed these methods and the prior informal 
international order upon which they relied have largely 
since evolved. 
 
Opportunism - Historically Speaking 
 
During the past two hundred years, and particularly, during 
the prior era of industrialization, businesses and national 
governments worked separately and/or together to 
opportunistically acquire the inventions and underlying 
technologies of their foreign competitors. This occurred 
primarily for two reasons: to secure national self-
preservation and/or to gain a strategic competitive 
advantage. The following discussion briefly describes some 
of these practices. 
 
In most cases, there was not much beyond the realm of 
customary practice or bilateral navigation and cooperation 
treaties.  A well-established and structured legal order 
circumscribed by international conventions that set 
universal standards to which all nation state-parties were 
legally and politically bound simply did not exist.  The 
notion of national comparative advantage governed 
international commerce and national trade policies were 
very much protectionist-minded.  Each country vied for its 
own national interests as part of, what was then described, 
as a ózero-sumô game of trade.   
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Until the late nineteenth century, European countries, 
namely, England, France, Spain and the Netherlands held 
the competitive advantage in international trade through 
use of various tariff barriers, discriminatory and non-
transparent patent regimes and state-centralized industrial 
development policies.  From the late eighteenth through the 
late nineteenth century, A m erica follow ed E uropeôs 
example by employing its own tariff barriers and 
discriminatory patent regimes to acquire the technologies 
and inventions it needed to survive and expand.  It shaped 
its opportunistic patent rules largely after those utilized by 
their European counterparts.485 Americaôs, laws, however, 
em phasized and focused on individualsô capacity to 
innovate, and upon the sanctity of private property and free 
enterprise.  Its societal model reflected how the primacy of 
individual over óstateô interests could collectively serve and 
operate as an industrial development policy for the benefit 
of the nation.  
 
 America 
 
According to one scholar of global intellectual property 
history, following the American Revolution, President 
George Washington, worked quickly with Congress and 
Alexander Hamilton, whom he later appointed as the 
nationôs first T reasury S ecretary, to ñreduce A m ericaôs 
dependence on other nations based on national security 
needsò.  T o achieve econom ic and political self-sufficiency, 
Alexander Hamilton developed a national innovation 
system that entailed high tariff barriers, a strong patent 
system  that gave ñinventors and investors a governm ent-
guaranteed right to the exclusive use of their innovations 
for a fixed periodò and  very favorable im m igration policies 
aimed at encouraging the migration of skilled foreign 
workers.486 
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As far as U.S. patent law was concerned, the original Patent 
Act of 1793 protected only American citizensô inventions; 
foreign inventors were not eligible for patent protection. 
ñT hus, any A m erican could bring a foreign innovation to 
the [U.S.] and commercialize the idea, all with total legal 
im m unity.ò487 The U.S. Patent Act was first amended in 
1800, to permit resident aliens living within the U.S. for 
two or more years to become eligible to obtain a patent.  
These aliens, however, w ere obliged to take ñan oath that, 
the ideas they were attempting to patent had not previously 
been known or used in the [U.S.] or abroad.ò The Act was 
amended again in 1832. This time, resident aliens would 
become eligible for a patent if they agreed to take an oath 
declaring their intention to become U.S. citizens, and 
provided they actually óworkedô the patent in the U.S. 
within a twelve-month period.488 The U.S. amended its 
patent law at least two additional times during the 19th 
century, in 1836 and 1842, respectively. These changes 
served as the foundation for the modern system.489 
  
Beyond the patent law itself, Hamilton and Congress 
sought to ñrapidly industrialize the U nited S tatesé by 
w hatever m eans necessaryò.490 This policy effectively 
encouraged government sanctioned industrial and 
technological espionage by various individual 
Americans.491 ñ[A]  succession of presidents, beginning 
with George Washington, John Adams, Thomas Jefferson 
and James Madison,ò authorized this policy.492 
  
 Germany 
 
America, however, was not alone in this tradition. Germany 
engaged in more focused and systematic opportunism 
during the late nineteenth and early twentieth centuries. 
G erm anyôs rise during this period entailed use of a new  
brand of trade protectionism and aggressive patent policies.  
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It focused on developing innovative science-based 
manufacturing and processing technologies (e.g., chemical 
dyes) upon which multiple downstream industries in 
foreign countries relied, and on the deployment of new 
combinations of tariff barriers, discriminatory and non-
transparent patent regimes, and inaccurate or nondescript 
patent applications to dominate these industry sectors.  It 
also sanctioned the creation of industry cartels and utilized 
centralized industrial-military planning to achieve these 
ends.493 In other w ords, G erm anyôs policy objective w as 
not merely to secure industrial and developmental self-
sufficiency.  
 
G erm anyôs patent law s im posed residency, citizenship 
and/or ów orkô requirem ents that effectively perm itted the 
G erm an governm ent to ñden[y] patents to virtually every 
foreign chem ical m akerò, and thus block m arket entry of 
industry competitors.  It also enabled German companies to 
use illicit  means to acquire arguably superior foreign 
technologies not patented in Germany. 494 In addition, 
German companies were encouraged to employ a four-level 
patent strategy within the U.S. in order to dominate that 
market as well.  They generally refused to license their 
patented technology to U.S. companies, hired skilled and 
politically connected counsel to file thousands of U.S. 
patents, failed to describe their inventions in sufficient 
detail in patent filings, and bargained for low reciprocal 
tariffs on dyes in which they had a comparative trade 
advantage. 495 This strategy proved extremely successful 
until the end of the World War II. 
 
 Japan 
 
The tightly constructed industrial and economic networks 
of post-World War II Japan helped to rebuild Japanese 
society and restore Japanôs global com petitiveness in a 
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relatively short time.  These policies originally focused on 
acquiring other countriesô advanced technologies to rebuild 
Japanôs m anufacturing and technical capacity in order to 
meet its domestic development needs.  They later 
facilitated the grow th of one of the w orldôs greatest 
manufacturing export platforms.  Like England, France and 
G erm any before it, Japanôs innovation policy largely relied 
on aggressive patent protections, nontransparent disclosure 
mechanisms, protective tariffs and market access barriers.  
A s w ith G erm any, Japanôs econom ic rise depended on a 
close-knit relationship between industry and government. 
This effectively resulted in the formation of state-
centralized and sanctioned subsidy programs, industry 
cartels, and patent licensing procedures. 496 
 
Japanese companies employed a particularly effective 
ósw ord and shieldô strategy to w eaken the valuable patents 
of foreign competitors, particularly, U.S. companies, 
known as state-sponsored ópatent floodingô. This entailed 
the filing with the national patent agency of many small 
ónuisanceô patents closely related to the original foreign 
patent. 497 According to one legal expert, these nuisance 
patents alleged minor or incremental variations or 
improvements to the basic technology developed by the 
original patent filer (i.e., the foreign target company). Their 
purpose and effect was to lock-in the foreign patent filer to 
such an extent that it could not commercially exploit its 
own technology in Japan without risk of being subject to 
costly and time-consuming patent infringement litigation. If 
successful, the original patent holder w ould be ópersuadedô 
to request a license from the patent flooder.  While the 
latter usually agreed to such a request, it would then 
demand a cross-license in return for use of the target 
com panyôs technology.  In essence, the Japanese com pany 
would employ the patent flood to both (offensively) strip 
aw ay the target com panyôs exclusive rights in its own 
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cutting-edge technology.  It would then (defensively) 
obtain for itself valuable rights into foreign technology that 
would have otherwise placed it at a competitive market 
disadvantage.498Apparently, flooding had become a 
common and successful practice in Japan because it 
reflected and was consistent with the national system of 
órecognized increm entalism ô ï progress that comes through 
the small continuous efforts of many inventors.499 
  
Japan also employed other patent practices.500 For instance, 
Japanese authorities regularly delayed foreign patent 
approvals, limited the scope of foreign patent protection, 
permitted Japanese rivals to examine and comment on 
foreign patent applications, and adopted unworkable 
enforcement mechanisms.501 Furthermore, Japan entered 
into a num ber of óstrategic alliancesô w ith A m erican 
com panies and universities during the 1980ôs and 1990ôs, 
which it then exploited to obtain novel U.S. technologies. 
This was later corroborated by the National Science 
Foundation, w hich ñreport[ed] that [during]é 1985 -2000, 
U.S. and Japanese corporations created 820 such alliances 
in the fields of information technology, biotechnology, new 
materials, aerospace and defense, automotive, and 
chemicals, virtually all of which involved technology 
transfers to Japan.ò502 These alliances largely arose from a 
1985 law that helped to create several U.S. joint research 
consortia, and that fell under the auspices of the existing 
U.S.-Japan bilateral science and technology agreement.503 
Over time, it had become clear to the U.S. and other 
participating governments (e.g., the EU), that the programs 
w ere being óm inedô by the Japanese governm ent and its 
industries through undisclosed surrogates to obtain the 
resulting technologies.  The Japanese then used their 
domestic laws to transfer that technology illegally to 
nonparticipating Japanese companies.504   
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 China 
 
China has employed a perceptibly more attractive multi-
level strategy that has enabled it to progress along the 
economic ladder much more rapidly than its industrial 
predecessors.505 As a result, it has become, for the moment, 
the ófactory of the w orldô, as w ell as a future aspiring 
technology leader.506 C hinaôs strategy differs markedly 
from Japanôs strategy insofar as, it was necessitated by a 
simultaneous need for development, skilled labor, 
technology, and investment.507 Although China has utilized 
practically every device in the opportunistôs toolbox,508 its 
conduct has remained more palatable to developed nation 
industries. Apparently, China has learned to frame its 
innovation needs in terms acceptable to the marketplace.509 
510 511  
 
China has largely premised its model of innovation and 
development on the mechanism of joint venture-based 
investment. Typically, a foreign investor contributes 
intellectual property, including manufacturing process 
know-how and overseas distribution in exchange for a 
C hinese com panyôs contribution of local m anufacturing 
plant and equipment plus an unlimited supply of low-wage 
skilled labor.  Incremental technology improvements and 
any new patents, trademarks and copyrights inure to the 
benefit of the new enterprise.  Joint venture-based products 
are usually subject to export and substantially banned from 
the domestic Chinese market, which is largely reserved for 
Chinese state-owned or private enterprises.512 513 514The 
Chinese government has documented the massive extent of 
foreign technology transfer that has already occurred.  In 
2001 alone, the government approved 240,000 joint venture 
technology transfer contracts, worth approximately $10 
billion, reflecting a 23% increase from the prior year 
(2000).515 
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In addition to recognizing how it could capitalize on its 
seemingly endless supply of cheap labor, China has also 
sought to develop indigenous human capital (labor skills) 
which it deems essential to innovation. The Chinese 
government obviously knows that intellectual property-
based innovation is the key to technological advancement.  
In this regard, China has employed a global ócharm 
offensiveô that has sought to ñpersuade, lure and sometimes 
force foreign corporations to locate their most advanced 
research and developm ent facilities in C hinaò.  It has also 
sent its students abroad to advanced western universities to 
become educated, with the expectation that they will 
eventually return.516  
 
In order to keep its factories running and its labor pool 
content China has sought to control the mass wholesalers 
and retailers upon which most global end-use consumers 
depend for their daily purchases. To accomplish this, 
however, China has had to develop the ability to efficiently: 
1) import large quantities of raw materials; 2) build and 
operate large manufacturing and processing facilities that 
convert those materials into useable intermediate and/or 
finished goods; and 3) export large quantities of finished 
products to consumers.  This has required that it quickly 
learn all about global procurement and distribution systems. 
Consequently, when a western company decides to move 
its R & D  operations to C hina to capitalize on C hinaôs 
relatively cheap labor and very well educated knowledge 
pool, it is unwittingly transferring its next generation of 
knowledge and innovations there,517 and helping China to 
become an independent innovative as well as 
manufacturing force. 518 519 520 
 
 India  
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India, long obscured by the economic shadow cast by 
China, expressed its self-confidence and ambition at the 
January 2006 World Economic Forum.521 India has come a 
long way during the past decade following market reforms 
initiated in 1991, which have finally given rise to 
significant global investor interest.522 523 
 
However, economists believe that additional reforms are 
still necessary to improve infrastructure, broaden 
privatization and expand labor-intensive production.  They 
have also recommended liberalization of inefficient 
industry sectors, such as retail, banking and insurance.  In 
addition, although India has made some progress in 
removing trade barriers since it assumed WTO 
membership, it still retains high import tariffs and has only 
recently reformed its intellectual property laws so that they 
ostensibly comply with the TRIPS Agreement.  Investors 
are concerned that unless India increases the pace of its 
legal and economic reforms, it will slip backward and lose 
the opportunity that now presents itself to emerge from 
generations of endemic poverty.524 
 
Indeed, the recent economic rise of India has inevitably led 
to comparisons with China.525 These comparisons 
commonly point out that India must continue to adopt and 
implement policies that do the following; 1) attract foreign 
direct investment flows; 2)  establish local enabling 
environments that promote rather than restrain the creation 
and operation of entrepreneurial businesses;526 3) 
encourage investment in human capital (education); and 4) 
result in the development of sound legal and financial 
institutions. This is required to ensure that indigenous 
innovation occurs ï  so that w hat is labeled óM ade in India, 
C hina, and B razilô is actually óM ade by India, China and 
B razilô. ñIn this regard, [it is agreed that] India has done a 
better job than C hina.ò527   
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As of January 1, 2005, the Indian government abandoned 
the prior 1970 Indian Patent Act, which sanctioned the 
reverse engineering of foreign patents by restricting Indian 
patents to manufacturing processes rather than to end-
products.528 Previous Indian governments apparently did 
not think twice about using national patent laws to copy 
drugs and chemicals invented overseas (in the U.S. and 
E urope) to ensure not only the countryôs industrial 
development, but also the expansion of its indigenous 
technological capabilities. 
  
According to one international IP expert, India justified its 
prior imposition of protectionist tariff barriers and 
employment of opportunistic patent rules on the need to 
ensure indigenous production, and hence, employment.  He 
argues that this w as reasonable, in light of Indiaôs early 
stage of economic development and its lack of industrial 
and technological self-sufficiency. In a country that 
possessed little indigenous scientific or technological 
capacity to invent, and contributed little to global markets, 
he notes how Indian politicians initially believed that their 
establishment of a strong patent system would benefit only 
the foreign inventors that made the economic investments, 
rather than the local population.529 530 However, India is a 
much different country than it was ten, five, three or even 
one year ago. Consequently, this ideology will likely prove 
harmful to Indiaôs continued evolution  as an exporter of 
high technology products derived from patented inventions. 
Furthermore, such ideology is also not likely to appeal to 
modern investors, domestic industry associations and 
foreign corporate investors, who have become concerned 
that, unless India evolves more quickly, it may slip back 
into its old socialist mindset. 531   
  
 Brazil   



131 
 

 

 
Within the past year, the Brazilian government has adopted 
legislation to address the rampant piracy of U.S. 
copyrighted products in the music, film and software 
industries.  It has also established a Council to Combat 
Piracy and Intellectual Property Crimes, a 99-point national 
Anti-Piracy Action Plan, stepped of IPR enforcement along 
its border with Paraguay, and increased its seizure rate of 
copyrighted materials.  Prior to these efforts, the Brazilian 
C ongressô D eputies had form ed  a Commission of 
Parliamentary Inquiry (CPI) on piracy and amendments to 
the criminal code. 532  No doubt, the Brazilian government 
has made tremendous progress in stemming such 
counterfeiting, and it now recognizes that foreign inventor 
and investor frustration with its latent pirate policy may 
adversely affect B razilôs standing in international financial 
markets.   
 
Notwithstanding these efforts, however, U.S. government 
officials remain concerned that Brazil continues to fall 
short in providing adequate and effective protection of U.S. 
IP R s. D espite B razilôs enactm ent of m odern copyright 
legislation, significant challenges to effective copyright 
enforcement, particularly with respect to optical media and 
internet piracy, remain.  Furthermore, Brazil continues to 
be one the w orldôs largest m arkets for technology 
opportunists, in terms of patents.  
 
B razilôs inability to m ake any significant progress in 
addressing its acute patent-processing backlog dilemma has 
partly contributed to this problem.  As of January 2005, 
U .S . industry had estim ated B razilôs patent backlog at 
approximately 47,000 patents, for which industry had paid 
substantial upfront processing fees.533 Yet, during January 
2006, the U .S . governm ent discovered that B razilôs patent 
backlog was actually 130,000 patents. Of these, 17,000 are 
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for pharmaceutical patents, each bearing an upfront 
$30,000 filing fee (collective fees of $510 million have 
already been paid out), and some have been pending for 
several years.534 
 
What is more troublesome than this tragic administrative 
problem, however, is the ideological manner in which 
Brazil has used this and other hidden governmental failures 
as an excuse to deny legal protection to foreign private 
property - IPRs.  One such failure concerns the inability of 
Brazilôs health infrastructure to distribute m edicines 
efficiently to rural communities, and to treat effectively 
those patients whom it can reach. Another such failure 
concerns B razilôs lack, until very recently, of a national 
innovation system that supports that which it continues to 
lack ï a national industrial policy.  F urtherm ore, B razilôs 
ideological reluctance to recognize private IPRs (patents 
and trade secrets) in the field of life science technologies, 
despite the existence of national patent and data exclusivity 
legislation, has ignited international passions in the 
pharmaceutical and biotechnology industries.535 
 
The Government of Brazil has, with the assistance of anti-
private property and anti-free market activists, academics, 
and bureaucrats, continued to employ opportunistic 
practices to extort significantly reduced (óat-or-below-
costô) drug prices from  international pharmaceutical 
companies. If the companies refuse, Brazil then threatens to 
óbreakô (i.e., to ótakeô) their patents via issuance, or threat 
of issuance, of a compulsory license, which it argues is 
sanctioned as a perm issible óflexibilityô w ithin the W T O  
TRIPS Agreement. Leading Brazilian scientists are now at 
the forefront of this policy movement because they 
recognize how it can contribute to B razilôs national 
industrial and technological development.  For this reason, 
they have endeavored to help the government of Brazil to 
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create an artificial legal distinction, in the minds of 
international regulators and policymakers, between life 
sciences patents and all other patents.536 
 
Indeed, it is arguable that, like the previous governments of 
Germany, Japan, and China, and until recently, the 
government of India, Brazil has used its domestic patent 
laws, in combination with tariffs and other trade barriers, to 
mask a hidden state-centralized agenda and ideology of 
patent opportunism.  Brazil has made no secret of its 
ambitions to develop its generic drug manufacturing 
capacity to compete with Chinese and Indian producers and 
distributors for both the third world and developed world 
markets.  It has also been very willing to interpret 
international trade, environment, health, and human rights 
laws liberally in order to achieve this objective. As India 
had done previously, Brazil has spent many years honoring 
patented processes not patented products, despite the fact 
that its 1996 Patent Law required recognition and 
enforcement of both patented products and processes.  This 
has permitted Brazil, to reverse engineer many foreign 
drugs, and then to reconstitute them through application of 
new synthetic processes, as a completely new entity 
(molecule) or product susceptible to national patenting. 
Brazil has proceeded to justify this, as did India, by 
reference to the extreme economic hardships that it would 
endure if it were required to pay the higher prices that 
patents usually demand.537 538 
 
According to one prominent Brazilian scientist and 
intellectual property expert, IPRs are dispensable and may 
be wielded as both a shield and a sword by the Brazilian 
government if, and when, it is convenient and in the 
national interest to do so.   
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ñIntellectual property rights are 
strategic and fundamental assets 
for the maintenance and expansion 
of health policies. As can be noted 
from the Brazilian experience, the 
wisdom of developing strategies in 
the field of international diplomacy 
associated with strategies for 
access to medicines and the 
reduction of prices is capable of 
making a difference. As IP rights 
are in constant evolution on the 
international scene and the 
Brazilian legal system, certain 
recommendations are valid. 
Amongst them are: i) increase 
general understanding as to the 
specificity of public health 
questions in the negotiations for 
intellectual property; (ii) seek to 
increase the negotiation 
capacity(including as a strategy for 
price reduction); (iii) take full 
advantage of opportunities and 
flexibility contained in 
international agreements; (iv) 
study the feasibility of 
incorporating all forms of 
safeguards (compulsory licen[s]es, 
parallel imports, Bolar provisions, 
etc.) into national law; (v) promote 
the overall consolidation of the 
National Institute of Industrial 
Property, especially concerning the 
technical examination of patent 
applications; (vi) systematically 
monitor the grant of patents in the 
areas of interest (so as to verify, for 
example, what is or is not of public 
domain, which are the most active 
companies, what is about to expire, 
etc.); (vii) after establishing a 
determined level of protection, 
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verify the impact on local industry; 
and (viii) strengthen the 
management of intellectual 
property and technology transfers 
in research institutions and 
innovation system s for healthò 
(emphasis added). 539 

 
Interestingly, som e w ithin B razilôs pharm aceutical industry 
agree.  They see the protectionist benefits they may gain 
from  the B razilian governm entôs em phasis of the potential 
health risks engendered by according unnecessary 
protection to foreign patents and trade secrets. Actually, the 
Brazilian Association of Chemical Industries (ABIFINA) 
recently raised the following objection to maintaining a 
strong protection of foreign patents. 
 

ñC ritical the current part of the 
empirical constatação that in place 
of a stimulation to the inventors the 
patent more became a mechanism 
of reserve of market for great 
companies, making it difficult the 
innovation and, that in the form as 
they have been generated, the 
documents of clear more hide that 
they disclose the underlying 
technology to the invention, 
frustrando the dissemination 
objective.  A study based on 
inquiry carried through with more 
than 1,400 American industrial 
companies it showed that: - the 
majority of the companies, with 
exception of the ones of the 
pharmaceutical sector, does not 
consider patents a mechanism 
important to guarantee the 
apropriabilidade of the profits 
derived from its innovative 
productsò (emphasis added). 540 
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Based on this evidence, one may credibly argue that some 
Brazilian government regulators and domestic companies 
seek for Brazil to continue its opportunistic acquisition of 
foreign technologies, which they believe is justified by the 
need to advance both B razilôs evolving national industrial 
and innovation agenda and its international economic 
(trade) interests.  Whether the innovation model that the 
Government of Brazil has ultimately chosen for this 
purpose resembles any one or more of the strategies 
previously described, is subject to interpretation.541 
 
The Government of Brazil should be aware, however, that 
there already exists a very successful and evolved science 
and technology (knowledge and information)-based 
innovation model that has survived the tests of time and 
experience.  That evolved model emphasizes the 
importance of individual innovation, the sanctity of private 
property, and the primary role of free markets in both 
rewarding the efforts and investments of individual 
inventors and collaborators, and of sharing the know-how 
in the form of commercially useful products distributed 
throughout society.  It also recognizes the primacy of the 
individual over the state as a constitutional matter, and 
acknowledges how individual inventor interests (private 
goods) when collectively channeled can create a greater 
public good that serves both national and international 
interests.  The Brazilian government need not resort to 
industrial and technological opportunism to promote 
economic growth, if it focuses on acquiring these tools of 
innovation.542 
 
 
III.  THE TOOLS OF INNOVATION  
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A. PATENT-BASED INTELLECTUAL 
PROPERTY IS VALUABLE  
 
Intellectual Property is the Key to Innovation 
 
During 2003, the Multilateral Investment Fund (MIF) of 
the Inter-American Development Bank (IADB) issued an 
insightful report analyzing the effectiveness of institutional 
reform projects it had previously funded during the 1990s 
to ensure the proper functioning of Latin American 
markets.  These projects identified the protection of private 
intellectual property rights as one of the ñkey factorsò 
needed to ensure the competitiveness of firms operating 
within regional markets.543 
  

ñIntellectual property is an asset, 
and as such, has an economic 
value. Whoever creates, invents, or 
designs something can protect that 
creation by using the legal tools 
contemplated for that purpose by 
law.  By using those tools, legal 
recognition of the creative activity 
can be obtained in the form of an 
intellectual property órightô w hich 
allows us to protect what we have 
created and prevent others from 
exploiting it w ithout our consentò 
(emphasis added). 544   

 
According to the report, some of these projects focused on 
reforming and modernizing intellectual property registries 
to achieve this objective. 
 

é During the 1990s, most of 
theé projects in the region aim ed 
to reform and modernize 
intellectual property registries.  
T heyé channel[ed] funds for 
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buildings, personnel training 
courses, the introduction of 
information technologies and 
software, and dissemination 
activitiesé T hese projects have 
played an important role given that 
intellectual property registries are 
components in the system.  It is 
they that are called upon to register 
patents, trademarks, and industrial 
designs, analyze applications for 
new registrations, and keep the 
records on fileò (em phasis added). 
545 

 
The report, furthermore, identified innovation as the 
linchpin and innovation systems as the facilitator of 
intellectual property creation. 
  

ñInnovation is essential for 
creating intellectual property.  The 
two basic factors of understanding 
innovation are: (i) the enterprises 
themselves as creators and 
administrators of knowledge; and 
(ii) the national innovation system, 
as the provider of the environment 
and resources to generate this 
know-howò (em phasis added). 546 

 
Moreover, the report cited the economic benefits that 
would flow from the various productive uses of innovations 
protected by intellectual property rights.  They include 
improved brand and market differentiation, acquisition and 
development of valuable economic assets that may be 
financially leveraged and increased access to new markets 
through licensing, franchising, etc.547 548   
 
Interestingly, the economic freedom and benefits that can 
be realized by intellectual property owners that have 
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officially óregisteredô their legally recognized rights and 
collateralized or otherwise exploited (e.g., licensed 
franchised) their legally protected assets, are analogous to 
those benefits thus far realized by individuals who have 
officially registered their informal claims to real property 
throughout Latin America.  In this regard, the Government 
of Brazil should carefully study the successful program of 
Peruvian economist Hernando De Soto.  That program has 
enabled poor people living in various Latin American 
countries to secure official registration and recognition of 
informal title (deeds) to land that they had long occupied, 
and such ownership has helped them to realize significant 
economic benefits.549 550  
 
Lastly, the IADB report concluded that many of the 
obstacles faced in promoting the value of intellectual 
property in Latin America do not stem not from any lack of 
appreciation by the private sector for the legal concepts of 
intellectual property and private property rights in general.  
Rather, it found that the failure of governments to 
coordinate with and enhance the ability of (i.e., to enable) 
local enterprises and academic institutions to develop, 
convert, and commercialize their know-how has effectively 
denied them the economic benefits from such ownership.551 
  
A recent (2005) OECD report concluded that the economic 
value of patents, especially those secured by knowledge-
intensive companies operating within the ICT, 
pharmaceuticals, and biotech sectors,552 has been rapidly 
rising.  
 

ñ é T he econom ic value of patents 
is increasing. Spurred by 
increasing competition from low-
wage countries, firms in OECD 
countries are putting more 
emphasis on innovation and the 
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creation of intellectual property as 
a means of generating comparative 
advantage and are filing a growing 
number of patents. Economic 
studies show an order-of-
magnitude increase in the 
estimated value of patents, 
although considerable variation 
remains in the value of individual 
patents, with a large share of the 
total value of patent portfolios 
deriving from a small number of 
patents.  Value is strongly 
influenced by the novelty of the 
invention and the availability of 
alternative routes to the same 
solution (i.e. inventing around a 
patentò (em phasis added). 553 

 
This study also found that, since the economic value of 
patents comprised an ever larger share of company market 
value, successful companies operating within these sectors 
would need to employ the most prudent and economically 
efficient means to manage their innovation practices 
(R&D) and related intellectual property portfolios and to 
then exploit (commercialize) those assets in the 
marketplace. 
 

ñ [T he econom ic value of 
patents]é is highly context-
dependent and relates to the ability 
of a firm to extract the value from 
its patents through competent 
management, as well as on the 
particular market environment 
facing a patent holder. Differences 
across sectors are driven by factors 
such as patent strength, market 
structure, technology 
characteristics, company strategies 
and firm  sizeé Management of 
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intellectual assets, notably patents, 
has become a central issue in the 
knowledge-based economy. An 
increasing share of the market 
value of firms appears to derive not 
from tangible assets as reported in 
financial statements but from 
intangible, intellectual assets that 
firms are attempting to manage 
more actively. Technology markets, 
which facilitate the exchange of 
patented inventions (via sale or 
licensing), are an important part of 
the economic infrastructure for 
exploiting patents and can help 
improve the efficiency of 
innovation processes by putting 
inventions in the hands of those 
most able to commercialise them ò 
(emphasis added). 554 

 
Furthermore, the study noted that while public research 
institutions have an important role to play in fostering 
technological innovation that ñoffer significant social and 
econom ic benefitsò, governm ents at large should restrict 
their interventions to merely removing obstacles to and 
facilitating/overseeing the efficient operation of technology 
markets.  
 

ñé P ublic institutions have an 
important role to play. While the 
development and implementation of 
technology markets is largely a 
private-sector activity, there is 
general consensus that 
governments play an important role 
in ensuring the efficient operation 
of markets and competition 
authorities monitor their 
functioning and prevent 
anticompetitive licensing 
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behaviour. The creation of markets 
takes time and governments can 
help remove obstacles to the 
development of technology markets 
to accelerate the processò 
(emphasis added). 555 

 
Moreover, the study observed that because of growing 
competition posed by technology- oriented companies from 
advanced as well as emerging economies, a new global 
business environment has evolved which engenders higher 
technology development costs, lower profit margins, 
shorter product lifecycles, and continuing market demand 
for new and more specialized technologies.  As a result, 
com paniesô use of patents has assum ed  a more central and 
strategic character in their daily business that varies 
according to the idiosyncrasies of the industry sector in 
which they operate.556  Thus, industry actors are compelled 
to rely increasingly on strong patent protections 
internationally to both defend their most valuable assets 
and expand their already vulnerable market shares. 
 

ñIn recent years, the globalisation 
of marketing and manufacturing 
has brought in stronger 
competition, lower profit margins 
and shorter product life cycles. 
Technology has become more 
complex, raising the cost of R&D 
and demanding specialised 
technology suppliers. As a result, 
returns to the investments in the 
development of new products and 
services are less certain, and 
emphasis has shifted away from 
manufacturing as the key to 
competitiveness and towards R&D 
as a source of new ideas and to 
build better relationships with 
customers. As IP protection has 
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strengthened (especially in the 
United States), patents and 
trademarks have become strategic 
weapons for many businesses. 
Companies protect their inventions 
via patents and build up their 
patent portfolios for strategic 
purposes. Wise management of 
IPRs through technology marketing 
and licensing strategies is 
increasingly seen as a strategic way 
to generate revenues and profits. 
Such changes are leading to an 
intellectual economy in which IP 
becomes the basis for value 
creation for firms, whether through 
its incorporation into innovation 
products and services or through 
its sale in the market placeò 
(emphasis added).557 

 
The U.S. Congressional Research Service had drawn 
similar conclusions regarding the economic utility of 
patents in a report it released earlier during 2005.558 
Apparently, the European Commission has done the 
same.559 Also, at least one (2004) study has noted how 
competition-minded Asia-Pacific-based agro-businesses 
have increasingly focused on the economic value of 
establishing strong IPR (i.e., patent) regimes to enhance the 
protection of their evolving life science technologies ï e.g., 
new plant and animal varieties, biologically based inputs 
for agriculture, and crop-based nutritional and 
pharmaceutical goods. 560 
 
Even the WHO has recognized that protected patents serve 
multiple functions within society that can result in public as 
well as private benefits. First, patent protection has an 
incentive function. It can provide inventors with the 
necessary incentive to generate intellectual creations for 
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economic and social gain.  Second, patent protection has a 
transactional function. Protected  ñinputs to a collaborative 
research endeavor can facilitate [greater] inter-firm R&D 
collaborationò, that can result in the conversion of 
inventions into marketable products. In addition, protected 
patents also can ñfacilitate the division of profits am ong 
contributors to a given stream of research [which,] in turn, 
affects the extent of incentives available to successive 
inventorsò.  Third, patent protection has a disclosure 
function. A properly prepared patent application can and 
must publicly disclose all of the technical information 
concerning the invention, and such information must be 
described clearly enough to ñenable a skilled person to 
reproduce the inventionò. Fourth, patent protection has a 
signaling function.  Valid ownership of a patent indicates to 
prospective investors ña firm ôs innovative capabilitiesò, and 
thereby increases that firm ôs ability to secure third -party 
financing, including from venture capitalists.561 
 
B. EXCLUSIVE TEST DATA AND TRADE 
SECRETS ARE VALUABLE INTELLECTUAL 
PROPERTY 
 
The General Case for Protecting Test Data and Trade 
Secrets 
 
In addition to securing patent protection, life sciences 
companies rely significantly on their ability to protect, as a 
separate intellectual property right, the costly know-how or 
other undisclosed information they have generated, 
compiled, analyzed, organized and submitted, at their own 
expense, to government regulators.  This usually occurs, 
subsequent to or in lieu of a patentôs issuance, in order to 
secure commercial marketing approval for the ultimate 
product.562   
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There are good public policy reasons for recognizing and 
protecting such private property rights.  First, it results in 
the development and distribution of new, more specialized, 
and higher quality drug and medicinal products that can 
improve the healthcare and enhance the quality of most 
citizensô lives. S econd, it encourages inventors and 
producers of data and other information to create new 
incremental innovations that spawn new uses that can 
ensure continuous future societal progress and well-being. 
Third, it is both equitable and fair for life sciences 
companies to be able to recoup their economic outlays 
(return on capital)563 and to earn a reasonable profit to boot 
(return on sales),564 which they can later reinvest in search 
of new breakthrough and incremental medicines.565 Fourth, 
it attracts greater research and development-related foreign 
direct investment.566 
 
The Economic Underpinnings 
 
Most countries require that innovative drugs undergo 
lengthy examination procedures to ensure that they are 
effective and safe for public use before they are granted 
marketing approval.567  Drug innovators (originators) must 
provide regulators with a great amount of confidential and 
proprietary information during this examination process, 
much of it being the result of very costly experiments and 
clinical trials spanning many years.568  Drug innovators are 
motivated to endure this painful process because they 
anticipate earning enough revenue and profit once their 
drug enters the market to recover their considerable 
investment of time and money.  Generic manufacturers, 
however, typically do not undergo such a timely and costly 
development process.  Nor are generic copies of patented 
drugs usually subject to such an exhaustive examination 
before they are granted country-marketing approval.  
Generic manufacturers need only establish that their 
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version of the innovative drug is óbioequivalentô to the 
already approved original drug.  It is mostly from this 
discrepancy in cost, time, and effort, and the otherwise 
undisclosed (ósecretô) know -how generated in the process, 
that drug innovators hope to derive a competitive advantage 
in the marketplace.  
 
It is easy to see how allowing a generic applicant to utilize 
bio-equivalence-related information previously obtained by 
regulators about an innovative drug during the course of an 
earlier examination, would be viewed as commercially 
unfair, especially if it occurs w ithout the drug originatorôs 
consent and fair compensation.  Arguably, absent the need 
to conduct its own clinical trials and to produce 
independent evidence of bioequivalence, a generic drug 
manufacturer acquires a significant competitive advantage 
over the drug originator ï  the ability to obtain fast and 
cheap marketing approval through other than its own 
efforts.569  An innovative drug is usually accorded a period 
of exclusivity, to the extent it is protected by patents, and 
this assists the originator to recoup a portion of the 
expenditures incurred to undergo many years of basic 
product research and development. These sunk costs, 
however, are separate and apart from, and are incurred 
usually before, the subsequent clinical testing activities, the 
details of which are ultimately reported in the confidential 
data submitted to regulators.  For this reason, many 
countries, beginning with the United States, have created a 
com plim entary m echanism  of ódata exclusivityô to 
compensate the originator for the extra time and expense 
needed to provide safety and efficacy information. Its 
objective is to eliminate the competitive market advantage 
that would otherwise inure to the generic manufacturer as 
the result of using such a ófast-laneô approach. ñIn essence, 
data exclusivity refers to a period during which no third 
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party applicant can rely on data filed by the original 
applicant for a m arketing authorization.ò570  
 
Data exclusivity provisions usually provide rights holders 
w ith a period of óexclusive data enjoym entô that spans 
between 5 and 10 years from the date of the drug 
applicationôs approval.  D uring this period, w hile generic 
applicants may seek marketing approval for their generic 
drug copies, they may not rely on, and the government 
employees and officials (i.e., regulators reviewing their 
application) may not rely on, the information drug 
innovators generated, composed, presented and submitted 
to the regulatory agency for the original drugôs prior 
examination.  Since data exclusivity protects only the 
information so provided, a generic manufacturer seeking 
marketing approval is free to provide regulators reviewing 
its application with information and data originating from 
any other source. 
 
Data exclusivity sometimes has the effect of protecting 
innovative drugs the underlying patents of which have 
expired, or for which patent protection is unavailable.  In 
fact, data exclusivity may serve as the sole protection for 
the innovative drug manufacturer in that case.  It can 
therefore be said that the grant of data exclusivity, like 
other pharmaceutical regulation and authorization, reflects 
ñan attem pt[] to protect the investm ent of companies in 
their innovations.ò571 
 
The Legal Underpinnings 
 
Data exclusivity derives its legal significance as private 
property from two areas of the common law, which have 
since been codified into uniform state statutes in the U.S. ï  
namely that of trade secrets and unfair competition. 572  
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 Trade Secrets at Common Law 
 
Data exclusivity, by its very nature is, in part, an 
affirm ative com m on law  property right of ótrade secretô. 573 
Exclusivity is usually justified if it protects from disclosure 
and unauthorized use information that the drug originator 
has developed over considerable time and as a result of 
significant expenditure which it otherwise made a 
reasonable effort to keep secret (from public knowledge), 
and that has, in fact, remained undisclosed (ósecretô) at the 
time it is submitted to regulators. In other words, the 
information or clinical testing data for which exclusivity is 
sought must not already be in the public domain. Typically, 
such information is not protected by a patent, because a 
patent requires, as a condition for its issuance, that the 
applicant publicly disclose (fully and clearly) in its 
application all technical information about the product or 
process for which patent protection is sought.574  
 
A trade secret is legally defined as ñanything that gives a 
competitor an advantage [,edge] or head-startò that is not in 
the public domain. It typically includes opportunities that 
present themselves to a business, involves dedication of 
substantial time, cost, and effort, and often consists of the 
knowledge possessed by company executives and key 
employees.575 In other words, the economic value of a trade 
secret resides in the pecuniary and human outlays (costs) 
associated with its development, along with the effort 
expended to prevent its disclosure to others ï i.e., to 
maintain its exclusivity.  The nondisclosure of a trade 
secret is protected for a temporary period against both the 
acts of commercial competitors AND the acts of 
government officials if properly designated as such.576  
 

ñS tatutory provisions have been 
enacted that are designed to prevent 
unwarranted administrative 
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disclosure of trade secrets. Thus, 
when companies submit license 
applications for regulatory review, 
officials at the FDA are prohibited 
from improperly disclosing 
confidential information, including 
trade secrets.ò 577 

 
In addition, the U.S. Freedom of Information Act (FOIA) 
provides trade secrets, including information submitted to 
the U.S. Food and Drug Administration, with an exemption 
from public disclosure, even though the underlying policy 
purpose of the statute is to provide public disclosure. 
 

ñ[I]t is an inexorable fact that m uch 
of the information that is submitted 
to the FDA is subject to production 
under the Freedom of Information 
A ct (ñF O IA ò). A lthough F O IA ôs 
underlying policy is public 
disclosure, trade secrets are 
protected from disclosure by 5 
U .S .C . Ä552(b)(4) (ñE xem ption 
4ò), in addition to the statutory 
provisions cited above. This 
exem ption to F O IA  protects ñ trade 
secrets and commercial or 
financial information obtained 
from a person and privileged or 
confidentialò  (emphasis in 
original).578 

 
This safe harbor protection, however, is not absolute as it is 
subject to ópublic interestô exceptions.579   
 
Furthermore, the disclosure, divulgence, or making known 
of commercial trade secrets or any information relating 
thereto by any federal employee in any manner not 
authorized by law can constitute a criminal offense 
punishable by fine and/or imprisonment.580 
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  Unfair Competition at Common Law 
 
The character and nature of the affirmative right to data 
exclusivity is also shaped, in part, by the common law of 
torts (óunlaw ful w rongsô).  S ection 757 of the R estatem ent 
of Torts First (1939), provided the first broad widely 
accepted definition of a trade secret: ñA ny fo rmula, pattern, 
device or com pilation of inform ation w hich is used in oneôs 
business, and which gives him an opportunity to obtain an 
advantage over competitors who do not know how to use 
itò (em phasis added).581 And, this definition can be traced 
back to the com m on law  óright of prospective econom ic 
advantageô.  In the environm ent of free and fair com petition 
evolving during the early twentieth century, the unlawful 
and willful interference with this right gave rise to an action 
in tort.582 
 
As a matter of law, the burden of proof (i.e., the burden to 
show causation) is placed upon the plaintiff, who must 
establish ñthat it is reasonably probable that the lost 
economic advantage [i.e., an evolving economic interest 
that has not yet matured] would have been realized but for 
the defendant's interference. This means, in other words, 
that ñit m ust be reasonably probable that the prospective 
econom ic advantage w ould have been realized óbut forô 
defendant's interference.ò 583 
 
The right of prospective advantage is based partly on the 
right to pursue probable opportunities (expectancies) for 
economic reward without undue interference from others.  
It is arguable that the ability of an actor to pursue this right 
to its logical end implies excluding any other actor that 
might be inclined to interfere with its exercise. 
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ñé [I]n a civilized com m unity 
which recognizes the right of 
private property among its 
institutions, the notion is 
intolerable  that a man should be 
protected by the law in the 
enjoyment of property once it is 
acquired, but left unprotected by 
the law in his effort to acquire it; 
and that since a large part of what 
is most valuable in modern life 
depends upon óprobable 
expectanciesô as social and 
industrial life becomes more 
complex the courts must do more to 
discover, define and protect them 
from  undue interferenceò 
(emphasis added). 584 

 
In addition, this right is partly based on the privilege of 
individuals to engage in free com petition by óall fair and 
reasonable m eansô in pursuit of that rew ard. 585 The 
conduct of óunfair com petitionô refers generally to ñall 
dishonest or fraudulent rivalry in trade and commerce, but 
is particularly applied to the practice of endeavoring to 
substitute oneôs ow n goods or products in the m arkets for 
those of another.ò586 It also encom passes óunfair methods of 
com petitionô.587   
 
It can be said that the modern law of unfair competition 
evolved, at least in part, from the need to protect this right 
of prospective advantage, since it ñis intended to resolve 
the natural conflict between the need for competition in the 
commercial arena and the opposing need for reasonable 
restraints on m ethods of com petition.ò 588 The tort of unfair 
com petition now  includes the tort of óm isappropriationô, 
w hich ñconsists of three basic elem ents: 1) the plaintiff has 
made a substantial investment of time, effort, and money to 
create a thing misappropriated; 2) the defendant has 
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appropriated589 the thing at little or no cost; [and] 3) The 
defendant has injured the plaintiff by the 
m isappropriation.ò590 591  
 
In effect, ñany improper method used to obtain 
[m isappropriate] a com petitorôs trade secret is an 
infringement [of the right of prospective economic 
advantage] and is subject to injunction and dam agesò 
(emphasis added). 592 Section 39 of the Restatement (Third) 
of Unfair Competition (1995) reinforces this interpretation.  
It defines a trade secret as ñany inform ation that can be 
used in the operation of a business or other enterprise and 
that is sufficiently valuable and secret to afford an actual or 
potential economic advantage over othersò (em phasis 
added).  And, it embodies the principles of trade secrecy 
codified in the Uniform Trade Secret Act (USTA).593 
C onsequently, ñT he U T S A , as adopted by various states, 
together with the Restatement (Third) of Unfair 
Competition §39, provides a basis for companies to obtain 
equitable and injunctive relief for the appropriation of 
information that is not necessarily tied to the productive 
process.ò594 595 
 
 Data Exclusivity (Hatch-Waxman) and 
Regulatory Non-Disclosure 
 
U.S. law was the first to grant the statutory right of data 
exclusivity to the life sciences industries, with the passage 
in 1984 of The Drug Price Competition and Patent Term 
R estoration A ct, com m only know n as the óH atch -Waxman 
A ctô.596 ñT he A ct actually relaxed the level of protection 
afforded to testing data in the US. Previously, testing data 
submitted to regulatory agencies had received indefinite 
protection as trade secrets. Under the Hatch-Waxman Act, 
applications for approval of new drugs receive 5 years of 
data exclusivity. Applications for the approval of new 
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indications for an existing drug receive 3 years of data 
exclusivity.ò597  T he H atch W axm an A ct established ña 
fundamental trade-off: In exchange for permitting 
manufacturers of generic copies of patented drugs to gain 
FDA marketing approval by relying on safety and efficacy 
data from  the original m anufacturerôs [new  drug 
application] NDA, the original manufacturers received a 
period of data exclusivityé ò598 599 
 

ñé A grant of market exclusivity 
does not depend on the existence of 
patent protection é  T he length of 
market exclusivity is contingent on 
whether or not the drug is 
considered a ónew ô chem ical entity 
(N C E )é 600 If the approved drug is 
not an NCE, then the FDA may not 
approve an ANDA for a generic 
version of the approved drug until 
three years after the approval date 
of the pioneer NDA.  In contrast, if 
the approved drug is an NCE, then 
a would-be generic manufacturer 
cannot submit an ANDA until five 
years after the date of the approval 
of the pioneer NDA. The effect of 
this provision is to restrict a 
potential generic manufacturer 
from bringing a product to market 
for five years plus the length of the 
FDA review of the ANDAò 
(emphasis added). 601 

 
As noted in a recent report prepared by the Congressional 
Research Service (CRS),  
 

ñT his m arket exclusivity only 
pertains to the new indication and 
does not prevent the approval of a 
new pharmaceutical if all the 
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required clinical studies are 
performed to support the same 
changes. The intent is to encourage 
ongoing [incremental] innovation 
on existing pharmaceuticalsò 
(emphasis added). 602 

 
A close reading of the congressional report reveals that as a 
condition to obtaining a term of market exclusivity 
(whether 5 years or 3 years), either the molecule (chemical 
entity) must be ónew ô or the indication (e.g., use, 
formulation, dosage, composition, labeling, etc.) must be 
ónew ô ï i.e., not previously disclosed in the public domain.  
In addition, the Hatch-Waxman Act included another quid 
pro quo.  In exchange for originator companies being 
forbidden, pursuant to the Bolar Amendment, 603 from 
challenging clinical trials conducted by generic 
manufacturers on patented drugs prior to their expiration, 
originators were granted the right to obtain an extension of 
their patent term to the extent they experienced any delays 
between patent approval and market authorization.604 
Apparently, this trade-off had been deemed successful in 
addressing competing industry interests by the EU 
Commission and the UK government, each of which 
proposed adoption of their own Bolar provisions. 605 606 
However, due to EU activist opposition and differences in 
EU member state statutory interpretation, they have yet to 
be enacted.607 
 
The same CRS report concluded that American society, on 
balance, has benefited more than the pharmaceutical 
industry from  the A ctôs grant of the right to óm arket 
exclusivityô for drug registration data.  A s the price of 
rewarding Americans with the opening up of a vigorous 
and highly competitive generic drug market that offers low-
cost generic substitutes to branded drugs, branded 
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pharmaceutical companies have suffered considerable 
market share and profitability erosion. 608 609 610 
 
Notwithstanding such market erosion, however, recognition 
of the right to data exclusivity has enabled pharmaceutical 
companies to protect the large investments in confidential 
clinical testing and data preparation they have incurred in 
addition to, and following after, an already costly, time-
consuming, and perhaps, patent-protected research and 
development period. Hence, by providing drug originators 
with temporary data exclusivity, the government has 
achieved its policy goals: to encourage discovery and 
development of cutting-edge medicines that are also 
reasonably profitable in economic terms. 
 
 Data Exclusivity and TRIPS 
 
ñT he core concept of data exclusivity becam e part of the 
1994 multinational Agreement on Trade- Related (Aspects 
of) Intellectual P roperty R ights (T R IP S  A greem ent)ò611, as 
set forth within Article 39(3): 
 

ñM em bers, w hen requiring,612 as a 
condition of approving the 
marketing of pharmaceutical or of 
agricultural chemical products 
which utilize new chemical 
entities,613 the submission of 
undisclosed test or other data, the 
origination of which involves a 
considerable effort, shall protect 
such data against unfair 
commercial use. In addition, 
Members shall protect such data 
against disclosure, except where 
necessary to protect the public, or 
unless steps are taken to ensure that 
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the data are protected against unfair 
commercial useò (em phasis added). 

 
While there has been much international debate over the 
meaning of the text within this provision, it is widely 
agreed that previously undisclosed clinical test and other 
data is a category of intellectual property with economic 
value deserving of legal protection. 
 

ñA ccording to A rticle 1.2 of the 
TRIPS Agreement, the protection 
of test data is a category of 
ñintellectual propertyò  like 
patents, copyrights and trademarks. 
The structure of Article 39 suggests 
that the regime for test data has 
been conceived by the negotiating 
parties as a particular case in the 
framework of the protection of 
óu ndisclosedô inform ation  (trade 
secrets)é ò (Italicized em phasis in 
original; boldface and underlined 
emphasis added). 614 

 
Furthermore, it is widely agreed that the subject matter to 
be protected under Article 39.3 includes undisclosed  
 

ñé w ritten m aterial w hich details 
the results of scientific health and 
safety testing of  drugs and 
agrochemicals, in relation to 
human, animal and plant health, 
impact on the environment and 
efficacy of use. The provision 
covers tests and other data that may 
be required by the authorities. 
T hese ñotherò data m ay include, for 
instance, manufacturing, 
conservation and packaging 
methods and conditions, but only to 
the extent that submission of this 
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information is necessary to obtain 
m arketing approvalò (em phasis 
added). 615 

 
In other words, it is well understood that ñóU ndisclosed 
inform ationô covers any secret information of commercial 
value, including [1] technical know-how, such as design, 
process, formula and other technological knowledge often 
resulting from experience and intellectual ability; [2] data 
of commercial value, such as marketing plans, customers 
lists and other 
business-related information that provides an advantage 
over competitors; [3] test and other data submitted for the 
approval of pharmaceutical and chemical products for 
agricultureò (em phasis added). 616 
 
The debate surrounding the IPR of data exclusivity, 
therefore, largely concerns the extent and scope of legal 
protection it should be afforded nationally and 
internationally.617 
 
 
IV. ACQUIRING THE TOOLS OF 
INNOVATION   
 
A. BRAZIL SHOULD ADOPT IPR 
PROTECTIONS TO ATTRACT FOREIGN DIRECT 
INVESTMENT  
 
IPR Protections Are Important to Foreign Investors 
 
Due to the significant and growing economic value of 
patents, it is understandable why developing countries have 
undertaken considerable efforts to acquire such tools of 
innovation.  One way to do so is to through foreign direct 
investment (FDI).  Arguably, FDI flows are even more 
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important than trade flow s in todayôs rapidly expanding 
technology and information society. 618 
 
As noted by the World Bank, 
 

ñw hat m akes F D I especially 
important is that unlike trade in 
goods, where developing countries 
try to glean whatever information 
they can from the products and 
services imported or import capital 
goods that embody modern 
technology, FDI involves explicit 
trade in technologyé ò 619 

 
One recent (2005) study identifying secure property rights 
as a key concern of foreign investors,620 examined the 
impact of developing country institutional efforts to attract 
FDI.  It found a positive correlation between a developing 
countryôs adoption of open and transparent dom estic capital 
account control policies and its participation in 
international treaty regimes (including WTO membership, 
and preferential trade and bilateral investment agreement 
participation) on the one hand, and positive FDI flows on 
the other.  
 

ñD eveloping countries can 
domestically enact policies that are 
attractive to private foreign 
investors, or they can employ 
international strategies, such as 
entering into international 
agreements [such as WTO 
membership, preferential trade 
agreements and/or bilateral 
investment treaties] that promote 
policy orientations seen as 
reassuring by foreign 
investorsé E ach of these provides a 
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direct or indirect mechanism for 
reassuring foreign investors that 
the country will protect its property 
rights and allow profitability. They 
serve as credible signals to private 
investors of the governm entôs 
intentions because, at least for the 
international agreements, they are 
costly to renege onò (em phasis 
added). 621 

 
The study viewed the protection of investor property, 
including IPRs, as critical to securing such flows, given the 
substantial, long-term, capital-intensive and immobile 
nature of the types of investments being made (i.e., plant 
and equipment and research and development). 622 It also 
admonished foreign investors to be weary about 
committing significant investments to any one of a number 
of developing and emerging economies that do not have a 
well-established property rights regime.623 624 The study 
concluded that developing country membership and 
participation within international treaty regimes that 
promoted physical and intellectual property right 
protections (e.g., TRIPS) was more likely than not to 
contribute to its ability to secure FDI.  This result obtains 
because such diplomatic engagement usually requires 
complimentary domestic reforms.625 At least one more 
recent (2006) study seems to have confirmed that U.S. and 
OECD bilateral investment agreements have stimulated 
greater F D I flow s to developing countries ñw ith a high 
quality of institutions and strong local property rightsò 
(emphasis added). 626 
 
These conclusions were also confirmed within a recent 
(2005) United Nations study.  It found that the setting of 
minimum IPR standards at the international level via the 
TRIPS Agreement had been effective in facilitating 
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domestic reforms that can lead to actual R&D-related FDI 
flows to certain emerging and developing countries. 
 

ñ[A lthough m ]any international 
agreements give special attention to 
investment in R&D activities...[by 
focusing on] [k]ey issues [that] 
relate to the entry and 
establishment of R&D-related FDI, 
the treatment of R&D performance 
requirements (whether by 
restricting or explicitly permitting 
them), incentives encouraging 
investment in R&D activities 
[,etc.]é [m ]ost international 
investment agreements do not have 
provisions that specifically protect 
R&D-related FDI; they protect FDI 
in generalé [C onsequently ,]  [t]he 
protection of IPRs at the 
international level and minimum 
standards set by international 
treaties are of particular relevance 
for R&D related FDI.  The most 
important instrument in this area is 
the WTO Agreement on Trade-
related Aspects of Intellectual 
Property Rights (TRIPS)ò 
(emphasis added). 627  

 
Furthermore, one recent (2005) study has documented how 
a developing countryôs adoption of dom estic T R IP S -
compliant IPR reforms has resulted in increased IP-related 
foreign corporate manufacturing investments.628And, 
another recent (2005) study found that the degree and scope 
of such investments and technology transfer activities 
largely depends on the nature of those reforms, i.e., the 
extent to which they expand/strengthen IPRs.629  This latter 
study also evaluated the magnitude of the economic 
impacts in terms of technology transfer. It did this by 
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measuring the changes in the value of inter-company 
licensing (royalty) payments and allocations of inter-
company R&D expenditures among corporate affiliates.630 
T he study found that follow ing a developing countryôs 
adoption of IPR reforms, the amount of royalty payments 
made by an affiliate to its parent for the use or sale of 
transferred technologies, just like the amount of local R&D 
expenditures the affiliate incurred related to such 
transferred technology, increased in excess of 30 percent.631 
 
And, still another recent (2005) study evaluated the broad 
welfare implications for developing countries should they 
decide to protect IPRs consistent with the TRIPS 
Agreement.  It concluded, that based on the positive overall 
impacts that strengthened IPRs would have upon 
innovation, market structure and technology transfer, it 
would be irrational for developing countries not to adopt 
IPR protections.  In particular, it found that, 
 

ñ[W]hen technology transfer 
considerations are accounted for it 
is not rational for governments in 
these countries to oppose IPR 
protectioné In a N orth-South trade 
environment, the South sets its IPR 
policy strategically to manipulate 
multinationalsô decisions on 
innovation and locationé A s the 
Southern government sets the IPR 
protection level before the Northern 
firm makes its multinational 
decision, it can influence this 
choice by inducing technology 
transfer or encouraging 
innovationé  F irm s can protect 
their technology by exporting, or 
risk spillovers by undertaking FDI 
to avoid tariffsé In relatively low 
technology intensive industries, 
attracting foreign investment as a 
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channel of technology transfer is 
the motive behind protecting IPR. 
The level of protection is chosen 
such that exporting is never strictly 
preferred to FDI by the North. 
Although the South may desire a 
lower level of IPR protection to 
reach its first-best welfare, the 
N orthern firm ôs credible threat of 
exporting rather than undertaking 
FDI restricts the latter to a stricter 
IPR regime. 
 
é For more R&D intensive 
industries, innovation as opposed 
to technology transfer is the key 
concern for protecting IPR in the 
South. The South stimulates 
innovation by tempting the 
multinational to deter entry by 
means of substantial R&D efforts. 
Although the South does not 
imitate the complex technology to 
compete with the North, it benefits 
from the enhanced innovation it 
induces by protecting the IPR of 
the Northern multinational. 
Therefore a rational South would 
never strictly prefer to violate 
international IPR, as the optimal 
level of protection for the South is 
always very high...[Much to the 
contrary, a] stringent IPR regime is 
always optimal for the South as it 
triggers technology transfer by 
inducing FDI in less R&D-
intensive industries and stimulates 
innovation by pushing 
multinationals to deter entry in 
high-technology sectorsò (em phasis 
added). 632 
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IPR Protections and the Enabling Environment Can 
Influence Investment Composition 
 
Technology companies may invest in and undertake R&D 
within developing countries, even in the absence of strong 
IPR protections, though clearly, strong IPR jurisdictions are 
preferred.  At first glance, this possibility would appear to 
contradict conventional wisdom. After all, firms have been 
advised that since poor institutional environments erode the 
óappropriable valueô of innovations, they should keep their 
knowledge-intensive activities away from weak IPR 
regimes. Yet, other factors may be at play. 
 
One early (1993) study involving Brazil and Argentina 
revealed that, despite the lack of adequate patent 
protections in those countries, U.S. pharmaceutical 
companies continued to invest there.633 It found that such 
behavior was likely a predatory response from rival 
companies (competitors), which were eager, in the face of 
weak patent protection, to move in (by establishing a 
manufacturing facility) and capitalize on (reproduce) 
products not protected by patents.  Alternatively, as was the 
case in Turkey, during the early 1960ôs, U .S . 
pharmaceutical company FDI increased despite that 
governm entôs abolishm ent of product and process patent 
protection.  It was later concluded that other factors had 
played a larger role in those com paniesô foreign investm ent 
decisions.  They included more favorable foreign exchange 
rates, and lower taxes, regulatory costs, and wage rates, 
than was then available in the U.S. and other venues.634 
 
E ven if a foreign com panyôs decision concerning w hether 
to invest in a given country has already been made, it can 
still be influenced by the degree of IPR protection afforded.  
One recent (2006) study 635examined how the level of 
protection a developing country provides to foreign IPRs 




