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Abstract

The industrializing economy of Brazil possesses many favorable
competencies and capabilities owing to its cultural diversity, its
growing technological knowiow, and its expanding
entrepreneurial clas. It also boasts a number of intellectual
property-rich companies in the life sciences and information and
communication technology sectors whose capacity for
innovation has yet to be exploited. Brazil, however, suffers from
a deficit in core human cdpl and lacks a markefriendly
enabling environment that incorporates strong intellectual
property right protections. These deficiencies have largely
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prevented Brazil from developing the cuttiedge indigenous
knowhow and commercial innovations thatutd dramatically
improve BrazlGs future scientific, technological and economic
growth prospects.

Unable to resolve its national dilemma itself, the Government of
Brazil, has worked alongside numerous developing countries
and activist civil society omnizations within  multiple
international fora to promote a new global knowledge paradigm.
Such paradigm discounts the value of private intellectual
property rights in promoting innovation, and calls for scientific
and technologypased knowledge and infoation, and the
commercialized products and processes derived from it, to
become, as a matter of international law, Guniversally accessible,
@open sourced and essentially dree of charge6to emerging and
developing economies, i.éublic international godsh

The following article documents Brazilés efforts and then
disputes the various rationales advanced by proponents of this
new antiprivate intellectual property paradigm. It emphasizes
how patents and trade secrets are forms of exclusive private
property which are entitled to legal protection as inalienable
constitutional, civil and human rights. It also shows how patents
and trade secrets are economically valuable assets that are
important to both foreign and domestic investors, especially,
knowledge and technologiich internationallyfocused
companies, and explains why the Government of Brazil should
aggressively seek to protect them. This article, furthermore,
analyzes numerous studies that collectively describe how the
establishment of a marké&iendly enabling environment that
includes strong enforcement of intellectual property rights will
enable Brazil to attract the research and developmnelfated
foreign direct investment and technology transfers, and to
realize numerous other incidentabillover benefits, that will
dramatically improve its domestic industries, enhance its
educational and health systems and satisfy its national
innovation needs.
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* This article will appear in abridged and modified form as
a separate article entitledBrazil's IP Opportunism
Threatens U.S. Private Property Rightsvithin a
forthcoming issue of the University of Miami Inter
American Law Review38 U. MIAMI INTER-AM. L. REV.,
PG# (2006)]

l. INTRODUCTION - BRAZIL MUST
CHOOSE THE RIGHT PATH: INNOVATION
vs. OPPORTUNISM

The Purpose of this White Paper

The purpose of thisrticle is to reintroduce the notion of
private property rights into the current global debate about
the utility of intellectual property (IP) in promoting
scientific and technologicalnvention and innovatioh.
This article argues that, if the Government of Brazil
reexamined the elements of and rationale underlying the
international recognition of private property rights,
including intellectual property rights (IPRs) (i.e., patents,
trade secrets, copyrights, etc.) it would see how it could
dramatically improve Brazilés future scientific,
technological, and economic prospects. Tdniscle also
argues that, based on the successes experienced in other
countries that have rediscovered treue of intellectual
property rights, the Brazilian government would inevitably
be able to promote the indigenous innovation, domestic
entrepreneurship, foreign direct investment, and R&D
related technology transfers necessary to catapult Brazil to
national and international advancement.



18

This article, furthermore, explains how, by choosing to
proceed down the opportunistic dpen sourced universal
access path of development, which eschews the concept of
private property, including privately held IPRg, favor of
plentiful and cheap public knowledge, Brazil risks the
success of its own IAch domestic industries. These
include mostly small and mediugized enterprises, many
of which rely on knowhow and innovation to survive and
flourish. In addition, this article explains how
governmental failure to strike the right balance between
private and public property rights when designing a
national innovation system can actually jeopardize the very
public goodsi knowledge, technology, human health,
envirormentl protection and poverty alleviation (i.e.,
economic freedorh® * as well as political freedon that
open source/universal access methadsnot possibly
provide.

Moreover, this article describes the significant and
indispensable role that privatPRs and innovation have
played in the history of national industrialization and
development. It also cites the important distinctions
between the individuatentric (American) and statentric
(EuropeJaparChinalndia) innovation systems that Brazil
must consider as it reevaluates its policy options. Although
there is historical precedent upon which Brazil apparently
relies to justify its opportunistic IP behavior, the previous
international order that fostered such conduct no longer
exists, and the foner protagonist nations themselves have
since beenn the process opolitically and economically
evolving. Indeed, the more respectful of private property
rights and lawabiding emerging and developing economies
in Asia, Latin America and the Middle Edsave become,
the greater the prosperity and access to healthcare and
knowledge their citizens have enjoyed.
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Brazil Promotes a New Global Paradigm that Favors IP
Opportunism

The Brazilian Government has undertaken a number of
provocative activities inteationally within
intergovernmental fora to challenge the established global
system that protects exclusive private property rights,
including intellectual property rights (IPRs), championed
by the developed nations of the Organization of Economic
Cooperabn and Development (OECD). These fora include
the WTO, WHO, WIPO, UNCHR, UNDP, UNEP and
UNESCO> There, Brazil has assumed a leading role in
helping to promote a new global paradigm that calls for the
current high technology, knowledge and informati@sed
digital erato become dniversally accessible, dpen sourced

and essentialy &ree of chargedto developing countries i

i.e, Qoublic international goodsd Brazil, aong with a
growing chorus of developing nations, activists and- self
proclaimed dnew sociad and environmental thinkers has
alleged that such an IP&unter paradigm is consistent
with an expansive notion of Gustainable development
(SD)?® 7 Brazil has opportunistically defined itself, for these
purposes, as a @evel opingdcountry.

Sustanable developmerit,as defined in this context, is
premised on the need to secure continuous international
éscience and technology IP transfersd® at concession rate
prices’® Anti-market, antiprivate property and arRtvTO
advocates, and increasingly, Anoan internationalists,
believe that this is necessary in order to prevent the
emergence of extreme economic, scientific, technological
and social disparities and popular backlashes against
globalization that will likely threaten international peace
and seurity.** 12 13 1 1° These advocates also claim that
such actionsare called for within the Millennium
Development Agendagoals so that developing countries
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may liberate themselves from endemic poverty and
ultimately achieve economic and social parity with the
developed world. *® In other words, G&ustainable
developmerd a concept originally articulated almost
twenty years ago, has since been effectively hijacked and
shaped by politically astute social, health and
environmental activists and socialisinded @vernment
bureaucratsinto a negativeantidevelopment, antinarket,
antiprivate property and artWTO doctrine largely
modeled after the European welfare statdany sich
individuals have londpeen able tanfluence policymaking

in Europe and the Uratl Nations even without fully
understandingciencetechnologyeconomicor trade 2

However, recent research has shown how the pursuit of
such a negative paradigm of sustainable development
actually harms rather than helps developing country
prospect for scientific, technological and economic
advancement’ And, prior research, as well, performed by
famous French author and historian Alexis de Tocqueville,
recognized how exclusive private property ownership in
19" century America held a positive ataming influence
over the dark forces of revolution and war which had then
plagued continental Europ@.

Evidently, the Government of Bradiles been influenced
and encouraged by the populisampaigs waged by
developing nation governments and utopminded social
and environmental activist groups (the modeay
Gevolutionariesd that are aimed at (intended to ingratiate)
the @ommon peopled - the underprivileged (povery
stricken) masses. Comprised of mostly political and
economic socialists, actst nongovernmental
organizations (NGOs), and aiivate property and anti
free market academié$?? % these groups are well skilled
in manipulating public opinion and the organs of the United
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Nations to promote an alternative global framework that
minimizes private property ownership rights and the role of
Gneo-liberal economicsd@ Brazilian politicians are aso, to
some extentpbservingthe current political debatesithin

the U.S. overpatent system reforfh®® 2 2" andconcerning

the utility of the curent regulatory framework by whidfi-

tech industries commercializa).S. federally funded
universitybased R&D?® %° * Thdr goal is to exploit these
debatesin order to undermine exclusive U.S. private
property rights both domestically and abroad. 332 33
**Unfortunately, these crosscurrents have generated more
policy conflict than consensus among the various expert
groups within the Government of Brazil. One may even
speculate that this lack of consensus has emboldened
Brazils ruling party to promote a culture of political and
economic opportunism within Braz# intended to mask
internal Brazilian systemic deficienciesthat has now
transcended national boundariés.

Brazilés | nnovation Conundrum

The industrializing economy of Brazil possesses many
favorable competencies and capabilities owing to its
cultural diversity, its growing technological knevow, and

its expanding entrepreneurial class. As with any new
global power, Brazil has its own national interests at heart
when it participates in the ternational arena and seeks to

influence international policymaking. Yet, it also speaks
increasingly for the member nations of the developing
world from which it has largely emerged. This is as much
an honor as it is a serious responsibility.

Brazil is a country rich in entrepreneurial spirit, economic
growth opportunities, and natural resources. However, it
lacks the core human capital’ *%(to invent)anda market

friendly enabling environment that incorporates strong
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IPRs (markebased incentives tonnovate), and this has
largely impaired its ability to develop the indigenous know
how and the commercial innovation$ that will maintain

and improve Brazil international economic and
technological competitiveness during the twelitst
century?®  This deficit in human capital, namely,
educatior’' has presented Brazil with a major challenge as
it endeavors to become a world power in its own right and a
spokesperson for the developing world. Brazil also has
other unsustainable domestic spending pres that
compromise its national healthcare and knowledge
dissemination policies. It has become increasingly apparent
that, in order to remedy its internal problems, Brazil has
helped todesignan updated new international economic
order* for all develging economies.

The Government of Brazil has recently focused on two key
policy areas- global information technology and global
health to help promote the @oublic international goodd of
global knowledge. It has articulated a national and
internationalposition concerning each of these areas that
speaks at onandthesame time about the benefits to
society of creating scientific and technological krlogw

and innovation, and about the need to make that krow
universal and accessible to all at leasstc However,
within its own borders, the Brazilian government has been
unable to identify the mechanism that will enable it to
convert Brazil & indigenous know-how into a form that may

be used as a sustainable engine of national and international
econome growth.

To remedy its national knowledge deficit, the Government
of Brazil recently enacted a national technical innovation
law. Its objective is to promote publprivate
collaborations for basic research and development and
product/process commedlization between Brazilé well-
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recognized public research institutes and universities and
the various sectors of Brazilian industry, especially its
entrepreneurs. Unfortunatelygethew Brazilianinnovation

law does not incorporate the key elements efgtccessful
U.S. innovation system based on the B&gdie Act of
1980 Instead it borrows from prior failed stateentric
innovation models. Most importantly, there does not appear
to be a legal and economic mechanism to transfer, on an
exclusivebasis,the knowledge generated as the result of
public, private, or publiprivate R&D collaboration
efforts, to private companies for the purpose of market
commercialization. There is also no evidence that the
know-how, once transferred to and transformed by
Brazilian companies into useful products and service
innovations, and the associated revenue streams, would be
considered exclusive private property deserving of
protection under Brazilian domestic law.

Private Property and the Established International @er

Clearly, the ag®ld tension between what is and should be
Qorivated versus @ublicd property (i.e., as concerns both
tangible assets and intangible knbew) and how
governments should protect and regulate each, is central to
BrazilG current dilemma. Political debats over property
rights continue taarisein numerouscountriesthroughout
the world*® Such debates have taken place, for exaniple,
China,** * ¢ India, France * 8 49 %0 3152 33 pEinjand,
Norway and Swedelf, ** the EU>® and the US’
Typically, they result from objections raised byex-
communists, newly reconstituted sociafi§ts
environmental extremists, trade protectionists, and/or
health care and opesource technology activistshom are
dissatisfied with their lack of economic success,uefice

or opportunities? Their prescribedantidoteis to reverse
the process of globalization, and to secuat,both the
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national and international levels, greater public welfare
benefits at the expense of private interéstg., theyfavor

a stated pholic policy of societal parity over societal
progress? In some countries, including Brazil, such groups
have exacerbated the division between these two forms of
property ownership, and have called for the imposition of
more regulation, both nationally andternationally, to
redefine and limit how science, technology and industrial
(IP) knowhow should be generated, accessed and
utilized **

Obviously, eachnation possesseshe sovereignright to
choose how to balance these two types of property
ownership,jncludingtranscendental human knowledge and
creativity. However, that right issubject to the well
established international principles of law, economics and
politics (the Gnternational orderd) institutionalized ® by the
Bretton Woods Syster the Intenational Monetary Fund,
the World Bank, General Agreement on Tariffs and Trade
(1948 and 1994) and World Trade Organization (WTO),
and the United Nations System (UN). &hnternational
order was conceived following World War 1l, and has
since been succefdly maintained by the United States
and other OECD members. fisimary objectivecontinues

to bethe preservation of international peace and security
through economic liberalization and trade.

While this order may have some objectionable features, as
has been pointed gutime and againby the nations of
Europe, and increasingly by Brazil and Argentina as they
speak up on behalf of the developing world it ,can
neverthelessbe argued that it has been, and continues to
be, an overwhelming success. #shcreated the greatest
sustained engine of international economic growth and
prosperity, improved human health and education, and
technological innovation the world has ever knd\Wis
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complex and elaborate as it has become, this order has
remained noneheless, flexible enough to permit
provisional derogations upon demonstration of genuine
national needs and exigencies. Most notable among these,
are the issues of abject poverty, and the potentially serious,
health (epidemicand pandemijcand environmentarisks

that aredetermined, as a matter of empirical science, to
result fromtechnological advancement. In each of these
situations,government policymakers emplgyinciples of
equity and risk management to govern the development,
use and deployment ahnovations and technologies, as
circumscribed by legal, scientific, and economic
frameworks designed to balance societal and individual
interest$?

As noted, the established international order and the
institutions ®° that support it are strongly rooteh the
recognition and protection of strong private property rights,
adherence to the rule of law, benchmarked objective
science and economic cdstnefit analysis, and continuous
incentivebased technological innovatiomogether, these
principles have einforced the universally accepted
proposition that private property, economic growth,
industrialization, innovation and trade are good things in
themselves and must be promoted and preserved.

fiThe fundamental purpose of

property  rights, and their
fundamental accomplishment, is
that they eliminate destructive
competition  for  control  of
economic resourcesWell-defined

and well-protected property rights
replace competition by violence
with competition by peaceful

meansg (emphasis added 6
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This result isnot only desirable, but also essential, because
these mechanisms also constitute perhaps the only remedy
to the poverty, ill health and environmental degradation
that pervadedeveloping nationand threatens peace

fiPoverty, not trade, is the
underlyirg cause of worker
exploitation and environmental
degradation in developing
countries. These social ills are
symptoms of a disease for which
trade is the cure, not the cauda
the long run, the single best way to
encourage developing countries to
enforceworkersd rights and protect
the environment is to transform
them into middlencome countries.
Freer trade is an important
mechanism through which the
United States can assist in
alleviating global poverty, because
it provides an engine for economic
growth in the developing world.
Trade increases economic growth
in developing countries; growth
reduces poverty and its
concomitant social ills

Trade expansion directly and
indirectly promotes democratic
values by pushing countries toward
policies that are copatible with
democracyFor free trade to yield
the greatest economic gain,
governments must acquire a
healthy respect for economic
freedom, the rule of lawand well
defined property rights These
attributes are prerequisites of a
functioning liberal demoracy.
Trade also contributes to greater
income growth in poorer countries.
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By increasing economic growth,
trade liberalization facilitates
democratization, as wealthy
countries are more likely to have
stable democratic regimegmong
political scientists,it is a truism
that freer trade, combined with
international  organizations and
democratic institutions, reduces
violent interstate conflict. Some
studies go further, arguing that it
is economic freedom itself that
reduces the likelihood of war

(emphasi&tdded).67

A basic definition of property can help ®&ucidatethe
relationship between persons and things.

filt determines the rights that
persons have in things. Typically,
the existence of such rights is
predicated on two factors: (1)
whether the pemn has sufficient
ability to control possession, use,
and transferability of the thing; and
(2) whether the underlying policies
of the law are furthered by
bestowing property rights on the
thing. When a person has the
unrestricted right to possess, use,
ard transfer a thing, it is granted
property status and the person is the
owner of the thing. When a person
has no rights of possession, use,
and alienation, the thing is denied
property status, and it becomes part
of the public domain. If the right to
possss, use, and transfer a thing is
within these two extremes, the
determination of whether to grant
or withhold property status must be
based on what will further the
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underlying policies of the relevant
body of law. This conclusion is
supported by the numars things
that are granted property status
despite the existence of limitations
and restrictions on the possession,
gge, or transferability of the thing.0

Property is dscribed rather broadly for this purpose. It
includes tangible natural assets andoueses, especially
raw land and converted real estate, as well as, manmade
structures and personal assetdfach type of tangible
property can be properly managéat both privateand
public benefit given the right incentives

In addition, property ats has increasingly encompassed
intangible human knovow, ideas and creativity
(intellectual property) that can and inevitably do lead to
inventions and incrementand breakthrough innovations
that benefit both individuals AND sociefy.

fiThere are two basic underlying
policies of intellectual property
law. The first is to secure for the
public the benefits of intellectual
property. Granting property status
to ideas provides an incentive for
innovators to develop new ideas by
giving the innovator the rigt to
control use of the idea. As a result,
the public will gain the benefit of
the idea because economic motives
will spur the innovator to share it
with the public The second policy
underlying intellectual property law
is to regulate and manage
competiton. Innovators should be
entitled to monetary gain from their
ideas. Nevertheless, the control of
ideas is inimical to a free society
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because it may allow
monopolization of ideas. Therefore
intellectual property law attempts
to regulate or manage compitin
by granting or withholding
property stats. Thus regulation
strikes a balance  between
rewarding a person for intellectual
achievement and the societal
importance of maintaining
marketplace  competition. The
granting of property status to ideas
is consstent with the basic
definition of propertyo (emphasis
added).”®

An individualés right to own and enjoy real and personal
property, including intellectual property 1P), and the
inventions and innovations derived fromtd,the exclusion
of all others,has had historical moral and philosophical
significanceboth before’ ’? and after the development of
18" century English common laf{. Since that time, the
U.S. Constitution and its accompanying Bill of Rights have
recognized sch a right in propertyas oneof the most
fundamentaljnalienableand liberating of allnatural and
civil rights guaranteed to U.S. citizer8.”” " Since1948,
this right has also been recognizechnd definedas a
fundamental and inalienableuman right’’ In addition,
since 1992, theConstitution of the independent and
sovereign Republic of Mongolia, within its Chapter 2
entitled fiHuman Rights and Freedomsd and Article 16
entitted ACitizensd Rightso, expressly provides for the
protection of exclusive private property rights, including
patents and copyright&.

The Brazilian Government has undertaken a number of
provocative acts nationally and internationally that
jeopardize this fundamental right, each of which strongly
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signals an intention to indirectly &aked foreign (including
U.S) patents and trade secrets for Brazilian @ublic used
withoutgust compensationd@ Both the WTO Agreement on
TradeRelated Aspects of Intellectual Property Rights
(OTRIPSH™® ¥ and the World Intellectual Property
Organization (AV1POJ 'Agreement recognizand protect
exclusive individual private property rights, as do the
Universal Declaration of Human Rights and other
international instrumenf 33848

Exclusive Private Property Rights are Essential for
Innovation

One of the key features of private prdpes its exclusive
nature.

fiA property right is the exclusive
authority to determine how a
resource is used, whether that
resource is owned by government
or by individualsé Private property
rights have two other attributes in
addition to determining these of a
resource. One is thexclusiveright

to the services of the
resourceé That is the right to the
services of the resources (the
rent)...Finally, a private property
right includes the right to delegate,
rent, or sell any portion of the
rights by exchnge or gift at
whatever  price the  owner
determines(provided someone is
willing to pay that price)é Thus,
the three basic elements of private
property are (1gxclusivityof rights

to the choice of use of a resource,
(2) exclusivity of rights to the
servies of a resource, and (3)
rights to exchange the resource at
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mutually agreeable termsd
(emphasis addegf.

fldeas that can be exclusively
possessed, used, and transferred by
a person are granted property
status. Once control of an idea is
lost to the pubt, property status
ends The concept of novelty has
been developed to determine
whether a person has control of an
idea. If a person develops a new
idea that is not generally known,
the idea is novel and potentially
subject to property statusThis
result is consistent with the basic
definition of property because it
recognizes that an idea that is both
new and not generally known can
be controlled by its creator.
Likewise, an idea which is not new
or is generally known cannot be
controlled by an individua hence,

it is not appropriate subject matter
for property statud (emphasis
added)®’

There is now growing recognition, due to the leading work
of Latin American economist Hernando De Soto, that
exclusive private tangible real property ownership is
fundamental to the operation of capitalism. In addition,
there is a'so a greater understanding of how real propertyés
formal recognition and protection in law can bring many
intangible economic and societal benefits (economic as
well as political freedom) tdeveloping country citizenis

i.e., once land and improvements thereto have been legally
titled, registered, collateralized and exchanged and
enforced in courts of laf? According to Dr. De Soto,
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fiwe were told that there is
something about the Latin
American culture that is not
compatible with capitalism. We
dond see thaté it's not that poor,
postcommunist countries don't
have the assets to make capitalism
flourishé [rather, it]é is that such
countries have yet to establish and
normalize the invisible netwrk of

laws that turns assets from d&eadd

into diquidacapital.0 &° %°

Given the success of Dr. De SotoGs Latin American red
property title registration and enforcement program,
developing country citizens should expect even greater
economic and social hefits to flow from formal
government recognition, and enforcement in law of
personal intangible (intellectual) property ownershim
other words, the premise underlying Hernando

De SotoGs work with real property is equally applicable and
analogous tontellectual propertyAt least one legal expert
agrees withthis position.

fiDe Sotofs argument largely

focuses on real property, but it
applies to intellectual property with
equal force. A vast amount of
intellectual capital in the
developing world is

underdevel oped.o o

This is especially important if developing countries are to
emerge from poverty during the fgsiced science,
technology, and informatiebased age in which we now
live.

Unlike tangible property which tends to be finite as to size
and use (what economists refer to as Givald goods),
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however, intangible property, such as ideas, expressions
and knowhow, has no such boundaries. Intangible
property, comprised of ideas, especially kroow, is
essentially limitless limited only by hunan imagination
and the ability of national and international policymakers to
understand, embrace, and harness it for individual and
societal ends. Since knelwow, which economistsiow
refer to asa don-rivald good,”® has already become, in
many ways, thenew global engine of future scientific,
technological, and economic growth, it should be managed
prudently.

The World Bankds recently released doing Business 20076
report **seems to corroborate Dr. De Sotods thesis and
experience. With respect to Brazih particular, it found
that fiRegistering property in many Brazilian states is
difficult in comparison with the rest of Latin America. In
the 12 states and the Federal District, an entrepreneur
spends on average 61 days and 3.5% of the property value
to register propertyd. °* According to the Bankds
accompanying @oing Business in Brazil 20076 report,
these and other statistical indicators led the Bank to rank
Brazil fil7[th] out of 22 countriesin Latin Americaé 0 This

poor showing foreshadowed BrazilG less than stellar
performance in the Bank& overall globa ¢ease of doing
business rankingsd 121 out of 175 countries evaluated i

i.e. Brazil wasonlyin the 3% percentile®

Given the conceptual parallels between real property and
intangible property regtrations, and the actual findings of
Dr. De Soto and the World Bank concerning the
relationship between businéeconomic performance and
the cost and efficiency of government real property
registration systems, one must conclude that BrazilGs
inefficient real property registration system isnagative
harbinger of its IP registration system. Indeed, this white
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paper discusses, in later sectiondgjow various
technological, economic and social problems hizweed
from  BrazilGs troubled IP  registration  and
protection/enforcement systems.

Experts agree that there is nothing to prevent the
Government of Brazil and its local industries from creating
and commercializing their own indigenous krbaw.
However, Brazil must first accept that there is a more
efficient and socially appealing way to do Bothrough
recognition andvigorousenforcement of IPRs. Brazilian
citizens are certainly not any less inventive thathose
living in OECD counties, and consequentlythe Brazilian
government should not adopt miksthatassume that they
are.

filf people seem to be more
inventive in the United States or
Europe or Japan, it is not an
accident. It is not because of genes
or schooling or intelligence or fate.
Implementation of the intellectual
property system is itical because
of the habit of mind which is
fostered in the population. Human
ingenuity and creativity are not
dispersed unevenly across the
globe. Those talents are present in
every country. In some,
unfortunately, the enabling
infrastructure of effectie
intellectual property protection is

missing.o

Arguably, the current (albeit imperfect) U.S. intellectual
property rights framework that covers patents, copyrights
and trademarks memorializéise most successful balance
thus far struck between privateand public intangible
property rights. Many of its key featurege contained
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within the provisions of thaNVTOG TRIPS Agreement and

the WIPO Agreement. TRIPS, however, also borrowed
certain of its language from the competing frameworks of
other countries including the member states of the
European Union and other OECD members, which
incorporate a number of civil society championed
flexibilities. At the very least, both the U.S. and the EU
frameworks recognize societyés need to foster individua as

well as collective experimentation and discovery, as a
matter of human nature and societal necesdityareover
they each acknowledge that significant emotional and
economic costs will be incurred and capital, technological,
and human resources expended intide the innovation
process, which not all people are willing or able to bear.

The U.S. and EU frameworks, however, have tended to
diverge according to the extent that they reward inventors
and innovators for the investment risks they have
undertaken, rd this tension is now being felt at the WTO
and other international fora. In exchange for bearing such
risks, the U.S. IPR system, in particular, rewards inventors,
innovators and their financial sponsors andventurers
with a temporary market monopofgxclusivity)?’ °® Such

an incentive is designed to allow them to not only recoup
their outof-pocket costs for basic research, but also to
recoup their costs and profit from the commercialization of
their inventions, for a limited legally protected periofi
time. It is understood, that the fruits of their labors will
diffuse throughout and benefit society overall as the
innovations they have created become incorporated and
embedded bit, by bit, into everyday products, services and
activities, that will eentually serve as the seeds of
tomorrowés new inventions.

The EU and its member states, however, have embraced a
less private propertgentric approach to rewarding
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innovation, and that has had an increasingly negative
impact on the innovation potentialof European
pharmaceuticals, biotechnology,computer software, and
information and communication technology sectors. For
example, Europets relatively weaker ' %% but more
expensive®? 1% |PR protections circumscribed lojvil law
notions of drdre publicd equity and morality®* %
freedom of expression and human right&® overly
restrictive regulatory policies, and mandatory price caps,
more or less, favor public interests over private interests,
and this has had a serious chilling effect on national and
regonal innovation and competitiveness. In addition, such
policies have strengthened the political influence of
national socialist parties and civil society activist
organizations, which have increasingly demanded
institutionalization of what were once plyeacademic
notions (open source and universal access information
technology and health care). In response to these growing
antiprivate property and anfiee market movements, a
growing number of Europeabased multinational
companies have shifted theiesearch and development
facilities and innovation activities to other nations with
laws more favorable to and protective of private priyper
The U.S. has been the primary beneficiary of such capital
flows.!%” 1% predictably, the European Commissiohas
resppnded byurgently refornng its regional and global
policies concerning R&D investment and innovation in
order to stem industry flight and the accompanying brain
drain.

The Government of Brazil has observed these negative
European developments, aitdis aware that Americals

lead in innovation and technology development has
continued to provide its industries and citizens with a
significant competitive advantage over their international
counterparts. Yet, Brazil continues to embrace and promote
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policies ttat threaten the individual private property rights
of both foreignand domestic investors, in the hope of
securing illusory state benefit® Of particular concern, is
the Brazilian governmentGs adoption of the populist
doctrines of dree and open sourced (FOS) and universal
access as national policy.

Brazil Must Choose the Right Pathd

These external and internal forces have arguably led the
Brazilian government to challenge the carefully negotiated
international trade rules found within the TRIPS
Agreenent that it, along with other WTO members,
previously agreed to uphold.They havealso led the
Government of Brazil to threaten the exclusive private
property holdings of the very same internationally focused
companies that, along with Brazilian domestimall and
mediumsized businesses, develop and produce the
technologies and knoWwow upon which Brazil now
depends for its present and future innovation and welfare.
And, it is doing so believing that it is in compliance with
the WTO TRIPS Agreement antiet WIPO Agreement.
According to at least one expert, however, it is not only
what Brazilsaysit is doing concerning IPRs, as evidenced
by its IPR legislation, that countsather, it isalso how the
investment communityperceives what Brazilis actually
doing, as measured by its IPR enforcement.

fié [Sjome in Brazil express the
view that basically the country has
a good intellectual property
systemé This view is plausible
because it is common to assess
protection in terms of specific
statutory provisions. Ais misses
the importance of  overall
marketplace effect as the critical
test of an intellectual property



38

system. The test of whether
protection is weak or not is
determined by the net marketplace
effect of the interrelated parts of an
entire systemMore precisely, it is
determined by people's decisions
made in reaction to the system. A
lack of confidence in the system is a
primary indicator of weakneses

(emphasis adde(})l.0

If the Brazilian governmentés conduct continues without
reevaluation, it will dampeforeign and Brazilian industry
enthusiasm for investment in research and development,
discourage international and Brazilian commercialization
of technological innovationsyundermine the established
international order and thus extinguish any future
oppotunity for Brazil and its industries to secure economic
growth based on technological advancent&nmericans
and other OECD country citizeradso stand to lose from
BrazilGs persistent efforts to undermine the existing global

IPR regime. At the very legshmericads ability to continue
functioning as the engine of global scientific and
technological innovation and economic growth will be
significantly jeopardized*? and, its longheld advantages

in international trade and innovation and the GDP and
living standards of its citizens will likely be significantly
reduced'’® Indeed, one recent economic study estimates
that,

fithe current value of the
intellectual property that
embodiesé U.S. ideasé from
computer software and musical
recordings to patented
pharmacetitals and information
technologiesé is worth between $5
trillion and $5.5 trillion, equivalent
to about 45 percent of U.S. GDP
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and greater than the GDP of any
other nation in the world.o *141°

Brazil is clearly at a crossroads. As an emer%ing economy
and an aspiring regionat® **’ and global *® power
possessing great potential, ioisligedto exercise prudence
and responsibility in its international affairs. It has the
option of following the proven path towards innovation and
economic growth, or of riding poiist appeals down the
slippery slope of IP opportunism. It is time for the
Brazilian government to transcend its IP identity crisis and
evolve- to choose the right path for the benefit of both its
citizens and the world, before it is too late.

Il. BRAZIL CHALLENGES THE
ESTABLISHED GLOBAL IPR
FRAMEWORK

A. BRAZIL ACTIVELY ENGAGES IN
REGIME SHIFTINGG TO REFORM
INTERNATIONAL IP LAW

The Notion of Regime-Shiftingd

Brazil and other developing countries that have become
dissatisfied with the WTOTRIPS Agreement and the
American capitalist economic model of &isk and rewardd
which serves as the basis for the current international
intellectual property framework, are now employing, with
the assistance of a well funded global civil society (activist
NGOs), astrategy known as Gegime shiftinga International
environmental and human rights activists enamored of the
socialist model of sustainable development have already
used his strategysuccessfully in othevenues™® NGOs,

for one, fhave proposed to curtail intellectual property
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rights in one international forum after another, whether or
not IP was the main issue: the WTO, WIPO, UNESCOG
proposed Convention on Cultural Diversity, the UNG
World Summit for the Information Society, the WHO, and
othersd'?® Brazil et al. have engaged in regime shifting
despite the overall mutual and balanced concessions they
agreed to and the specific IRBlated bargains they
reached previously at the Uruguay Round of trade
negotiations leading to the consummation of IW&O
Agreements. And they are doing so under the guise of
darmonizingbinternational law.

These protagonists hope reform WTO law fromwithin
andto developsimultaneouslynew customary international
law norms beyond the WTO regime that can eventually
swallow up the general principles, norms, and rules that
comprise the corpus of WTO IP law. In other wordshé
international community of nations permiegime shifting

to occur, the temporary and provisional exceptions and
derogations (e.g., compulsolicensing) to the general rule
of strong intellectual property right protection made
expressly available in the TRIPS Agreement will ultimately
overtake and subsume the general tté?? 123 2% Thjs
would result in the establishment of a new trezdged
presumptionagainstthe adoption of strong international IP
protections, along with a reversal of the burden of proof to
show harmi from the party challenging IP protections to
the party defending them. Thus, fihigher standards of [IP]
protectioné [would] only [be allowed] when it is clearly
necessaryé and where the benefits outweigh the costs of
protection.0 *2°> Arguably, the ostensible public health and
knowledge goals that Brazil and other nations, such as
Argentina, assert as being the primary motivationirzeh
such regimeshifting, are likely overshadowed by their
more ambitious but less transparent economic and trade
policy (protectionist) objectives. More importantly,
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however, opportunistic activities like these further
challenge international confidende the foundations of
GATT-WTO law, increase transaction costs, raise
international political and economic tensions and only
weaken the resolve of nations to pursue international trade,
scientific and technological advancement to eradicate
poverty and to rintain international peace and secufrity
the original goal of the BretteWoods system?® 2/

According to one international law expert, IPR regime
shifting has essentially entailed the

fishift[ing of] negotiations and hard
and soft lawmaking initiatives
[from the TRIPS Agreement] to
four [other] international legal
regimes 1 those governing
biodiversity, plant genetic
resources, public health and human
rights i whose institutions, actors,
and subject matter mandates are
more closely aligned with these
cowuntriesd interests.  Within these
four regimes, developing countries
are questioning established legal
prescriptions and generating new
principles, norms, and rules of
intellectual property protection for
states and private parties to follow.
Intellectual poperty regime
shifting thus heralds the rise of a
more complex international
environment in which seemingly
settled treaty bargains are contested
and new dynamics of lawmaking
and dispute settlement must be

. .12
considered. 0 8

He explains, furthermore thafiregimes are broader than
specific treaties or organizationsé [and]é reflect[] the
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fact that states (and, increasingly, fsiate actors) can

cooperate without creating formal institutions or legally

binding commitments.&'*°

Substantively speaking, regimesonsist of principles,
norms and rules. In the context of IPRS,

fiThe principlesé include
recognition of statereated private
property in abstract intangible
objects that embody human
innovation and creativity and the
need to protect that property from
unauthorized exploitation across
national borders. The
normsé include an obligation for
states to create legal monopolies (in
the form of exclusive rights
controlled by private parties) that
generate incentives for human
innovation and creativity and to
allow foreign creators and
inventors to market their products
in different national jurisdictions on
equal footing with local creators
and inventorsé [Thelé rules
encompass the specific
prescriptions and proscriptions by
which these principles and norms
are gven effect, such as the most
favored nation and national
treatment rules, specific exclusive
rights and minimum standards of

protection, and coordinated

procedural mechanisms or priority
.1

rules. o0

International regimes also have an institutional compbnen
They ficonsist of the cooperative arrangements states use to
create principles, norms and rules,0 and can range from
highly structured intergovernmental organizations with
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staffs, facilities and budgets to informal networks of
government officials who »hange information and
coordinate national policies with each otfi&r.

Regime rules ofteflow from power politicsand reflecthe
national interests of stronger and more influential states
Yet, power alone does not determine how international
regimes shsequently evolve. Intergovernmental
organizations and international institutions have played an
increasing role in limiting the actions of stronger and more
influential states. This has afforded weaker states and non
state actors greater latitude tolirgnce the development of
principles, norms and rulé® Consequently, the
distributions of power among different nations present at
the inception of a given regime are not likely to serve as a
good predictor of how that regime will later evolt/a.

Indeed, relatively weaker states such as Brazil, may lead
other less developed countries, together with -state
actors (i.e., nongovernmental organizations (NGOSs),
activists, etc.) to deliberately alter the status quo ante by
moving treaty negotiations, lawmalgin initiatives or
standard setting activities from one international venue to
another through a process known as dorum shoppingé For
example,

fiA powerful state unable to realize

its objectives through treaty
negotiations may shift to domestic
lawmaking and enact rules with
extraterritorial effects that have
much of the same effect. Similarly,
states may operate in multiple
domestic and international for a,
moving back and forth between
venuesé or  pursuing  paralel

lawmaking agendas

. L 134
simultaneoudly.o 3
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Alternatively, or in addition thereto, weaker states and non
state actors may endeavor to alter the substantives
principles, norms and rules of a particular regime by
generating Adcounter-regime normsd 1 binding treaty rules
and norbinding soft law standasdthat seek to alter the
prevailing legal landscape.d **°

fiDi sadvantaged actors may
articulate counteregime norms
that only incrementally modify
existing rules but leave uncontested
the broader principles from which
these rules emanate. A state or an
NGO might, for example, object to
treaty obligations that require
recognition of specific types of
patentable subject matter or that
narrow exceptions or limitations to
a patenteeds exclusive rights
without questioning the broader
goals that a patent systearvesin
other instances, counteegime
norms may be revolutionary rather
than evolutionary, posing more
fundamental challenges to
underlying principles [States and
nonstate actors that] question the
economic and social benefits of
granting intelletual property rights
to foreign creators and inventors
are asserting norms that fall into
this latter categoryd (emphasis
added)3°

States and nostate actors may affect change through
proposals or amendments within the regime whose
principles, norms, rad rules they are challenging, or they
may decide to shift to a different regime altogether in the
event they encounter significant resistance. This decision
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usually entails a comparative analysis of the participating
states and their level of influendbe lawmaking methods,
the monitoring and dispute settlement procedures, and the
relative roles of intergovernmental institutions and
nongovernmental organizatioh¥.Since many of the same
state and nostate actors may particigatin multiple
regimes simlianeously, oncelistinct regimesavegrown
interdependent over timeand regimes no longer focus
singularly on isolated welllefined issuesiegime shifting

has become anything but an orderly process. To the
contrary, it has become more difficult to edain a given
regimeGs boundaries, and thus, to decide whether to shift
regimes at all**®

IPR Regime Shifting from TRIPS to UNHRC and WHO

The WHO, an intergovernmental organization, has been
responsible for creating principles, norms, and rules
concernng the subject of public health. Its norm building
activities have focused during the past thirty years on
pharmaceuticals. It introduced the concept of Gessential
drugsb and urged its member nations to adopt (national

drug policiesd The WHO first became concerned with
intellectual property rights during 1996This followed the
enactment of the WTO TRIPS Agreemenhich imposed
expanded obligations on states to protect pharmaceutical
patents>° Since that time, it has produced several
resolutions and aguidebook that recommends to
developing countries how to exploit the flexibilities
contained within the TRIPS Agreement.

fiSince 1996, WHO has closely
monitored the implementation of
TRIPS, advisihg WHO member
states on ways to achieve their
national heah goals by making use
of so-called Gafeguardsdaready in
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TRIPS that grant flexibility to
balance intellectual property
protection against public health
objectives Brazil **°, South Africa,

and Zimbabwe, together with
public health NGOsé were the

principal catalysts for WHOG

critical review of TRIPS

The review commencedé with a
resolution request[ing] @ report on
the work of the WTO with respect
to national drug policies and
essential drugs and malde]
recommendations for collaboration
between WHO and WO, as
appropriate.0 This resolution led to
the publication in 1998 of a WHO
sponsored guide to the public
health consequences of TRIP%e
guide recommended that states
make use of flexibilities already
contained in TRIP$ including its
transition perods, parallel
importation rules, and compulsory
licensing provisiong to minimize
the effects of pharmaceutical
patentson limiting the availability
of essential drugdt also advocated
that developing countries Gestablish

a joint position visa-vis theg hotly
debated questions® (emphasis
added)

Although the U.S. and EU objected to the guidebookds
language and were unsuccessful in thwarting its
publication, they were, nevertheless, able to delete certain
inflammatory language within a subsequent 494HO
General Assembly resolution. Prior to their efforts, the
language had highlighted fithe negative impact of new
world trade agreements oné the issues of access to and
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prices of pharmaceuticals in developing countriesd and
urged states fito ensure that public health rather than
commercial interests have primacy in pharmaceutical and
health policies.0'*

However, they could not prevent Brazil and other
developing nations from later shepherding such language
into a controversial 2001 UN human rights resolut
(2000/7}* for strategic regimshifting purpose$* That
resolution declared thatfithere are apparent conflicts
between the intellectual property rights regime embodied in
the TRIPS Agreement and international human rights lawo,

and sought to establishthe primacy of human rights
obligations over economic policies and agreementso (i.e.,
property rights). To this end, it called upon NG8s
governments and a host of intergovernmental
organizations, including the WHO, the UNDP and the
UNEP, to undertake eritical examination of TRIP$'®

Developed countries, particularly those in thardpean
Community, opposed ceding to the WHO competence to
review healthrelated intellectual property issues.
However, they later softened their position as the
HIV/AIDS crisis worsened. This position reversal later
proved very costly, as the WHO adopted an approach that
has since been skeptical of intellectual property rights,
though somewhat less critical than the more aggressive
approach adopted by those UN human rightslies in
which Brazil actively participated.

The WHO approach has also set forth suggestions on how
states may reconcile competing WTO/WHO regime
objectives*’

fiA March 2001 bulletin explains
the essential elements of WHO
policy. The bulletin acceptshat
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patents create necessary incentives
for the development of new drugs,
but questions whether those
incentives are adequate to ensure
investment in medicines needed by
the poor. With respect to
pharmaceutical patents, the
bulletin emphasizes that esdaht
drugs are different than other
commodities and it advocates the
use of OrRIPS-compliant
mechanismsd to lower drug prices
and increase their availability.
These mechanisms include the full
spectrum of éeafeguardsd that
TRIPS makes available, including
patent eligibility standards dwvhich
reflect public health concernsg
legislation authorizing Gcompulsory
licensing [and] exceptions to
exclusive rights,6 extension of
TRIPS transition periods, and ¢he
parallel importation of a patented
drug from countrie where it is sold
more cheaplyé Finaly, the bulletin
recommends against implementing
TRIPSplus intellectual property
protection standards (such as
standards more stringent than those
mandated by TRIPS) and urges
governments to monitor the
implementatioc. of TRIPS to
formulate comprehensive proposals
for reviewing the treaty in the

futured (emphasis added).**®

During May 2003, the WHO adopted a resolution
recommending the creation of a new body to evaluate the
impact of intellectual property protections othe
development of new drugs and to issue a report analyzing
its findings. Tls analysis was to have focused on
intellectual property rights, innovation, public health, and
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the appropriate funding and incentive mechanisesmed
necessaryto promote thedevelopment of new drugs and
other products that were disproportionately required by
developing countries. fiThe resolution also urged all
members &o reaffirm that public hedth interests are
paramountin both health and pharmaceutical policiesdand

do consider whenever necessary adapting national
legislation in order to use to the full the flexibilities
contained in [TRIPS]& (emphasis added).*° Brazil was the
lead developing country in this effort, arguing thaccess

to new medicines dmust not be impeded by patent
protectiond, **°

One international law expert believes that the efforts made
by Brazil and other developing countries to expand the
scope of the WHOG jurisdiction to include health and
intellectual property issues did not reflect an atteropbti

back IPR protections. He contends, rather, that they were
intended to heighten member governmentso recognition of

the flexibilities already inherent within the TRIPS
Agreement.

fiThese events reved  that
developing states and public health
NGOs hae used the WHO not as a
forum for rolling back intellectual
property protection standards, but
rather as a venue for advocating the
use of flexibilities already
embedded within TRIPSé [T]his
approach to reconciling the public
health and intellectual propgrt
regimes strongly influenced the
negotiating strategy adopted by
developing states seeking to
reaffrm their right to invoke
TRIPS safeguards when confronted
by public health crises. The result
was the Public Health Declaration






