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Abstract 
 
The European region regulates more than any single country in the 
world, and such over-regulation, along with higher taxes and labor and 
environmental standards, has increasingly caused European industry 
to lag behind its Asian and American competitors.  As a result, a 
growing competitiveness and technology gap has arisen in a number of 
important advanced industrial and high technology industry sectors 
between European and American and Asian companies. Naturally, 
European industry is extremely concerned that it has become less 
globally com petitive. In response, it has actively sought to ólevel the 
global econom ic playing fieldô by w orking w ith regional and global 
environmental and social activists, grant-seeking academics, risk-
averse European politicians and United Nations bureaucrats to export 
the systemically higher European costs of doing business throughout 
the world.  It has proceeded to do so by promoting sustainable 
development as a broad new international legal paradigm premised 
largely on the Precautionary Principle.   
 
The Precautionary Principle is a non-scientific óbetter safe than 
sorryô E uropean regulatory philosophy that favors banning or 
severely restricting particular substances, products and activities 
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if it is merely possible that they or the processes used for their 
manufacture, formulation or assembly might, sometime in the uncertain 
distant future, cause potentially serious health or environmental harm.  
The Precautionary Principle is inconsistent with World Trade 
Organization law because it does not require governments to provide 
scientific and economic justification before they regulate to block or 
severely restrict the market access and/or use of new foreign products 
and processes. The European Commission has worked to bind foreign 
exporters by incorporating the Precautionary Principle into a number 
of international environmental treaties.  And, where the Precautionary 
Principle does not expressly appear, the European Commission has 
sought to interpret the treaty and general customary international law 
as including it. 
 
In order to establish it as absolute international law, the EU 
Commission must first secure United States adoption of and 
compliance with the Precautionary Principle as a matter of óstateô 
(U.S. national) law and business practice. For this reason, the EU 
Commission and several EU member state governments have waged an 
all-out campaign, with the help of misguided American politicians, 
activists and academics, to inject the Precautionary Principle within 
the U.S. at the federal, state and local levels, as well as, up and down 
U.S. global industry supply chains.  E uropeôs u ltimate goal is to reform 
the very same U.S. law and business practices that have served as the 
cornerstone of the U.S. national economy and the source of America's 
comparative advantage in international trade since the end of World 
War II.  This article documents precisely how Europe seeks to 
accomplish its objective, how it significantly threatens the American 
legal and free enterprise systems, and why Americans should endeavor 
to prevent the Precautionary Principle from ever becoming U.S. law. 
 
 
* A modified version of this article appears as a separate 
monograph published by the Legal Studies Division of the 
Washington Legal Foundation. 
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I.  INTRODUCTION:  EUROPE AS THE 
NEW GLOBAL REGULATOR  

 
U.S.-based businesses of all sizes, but especially small 

and medium sized businesses will, over time, likely be 
subject to more stringent environment, health and safety 
(óE H S ô) regulations and related technical product 
standards. Whether they know it or not, many of these rules 
w ill have originated w ithin the E uropean U nion (óE U ô) 
without their constructive input or consent ï  óregulation 
without representationô.  A ccording to a 2002 Wall Street 
Journal article,  

 
Americans may not realize it, but 
rules governing the food they eat, 
the software they use and the cars 
they drive increasingly are set in 
Brussels, the unofficial capital of 
the EU and the home of its 
executive body, the European 
Commission. Because of differing 
histories and attitudes toward 
governm ent, the E U é w ith the 
w orldôs second -largest economy, 
regulates more frequently and more 
rigorously than the U.S., especially 
when it comes to consumer 
protection.  So, even though the 
American market is bigger the EU, 
as the jurisdiction with tougher 
rules, tends to call the shots for the 
w orldôs farm ers and 
m anufacturersé  E U  rules often 
cause particular friction in high-
tech fields, such as software, 
electronic commerce and 
biotechnologyé T he E U  requires 
any product that contains even 1% 
of a genetically altered ingredient 
to say so on its labelé pending 
European recycling rules, which 
are tougher than U.S. 
standardsé w ould require electrical 
equipment makers to eschew 
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certain hard-to-recycle plastics and 
chemicals, such as brominated 
flam e retardantsé the E U  is 
considering requiring companies to 
test 30,000 chemicals already on 
the market to see whether they are 
hazardous, as well as thousands of 
products that use some of the 
chem icals in questioné another E U  
initiative targets auto m akersé ò1 

 
Indeed, as reflected in official EU policy documents, 

the products covered by these regulations, directives2 and 
standards3 ñrepresent a large proportion of [all] products 
that are placed on the market.  It is estimated that, as of 
2003, the trade of products covered only by the major 
[agricultural and industrial] sectors regulatedé largely 
exceeds the volume of 1500 billion euro (1.5 trillion euro) 
[(or approximately $2.25 billion)4] per year.ò5 
 

Given the breadth and reach of these regulations and 
standards, the U.S. business community should be alarmed, 
no matter the sector (goods or services) in which they 
operate and no matter where they design and manufacture 
their products. These rules will affect small and medium-
sized companies operating within specialized market niches 
that serve as catalysts for research and development in 
areas of new technology or processing techniques (e.g., 
information technology, nanotechnology, biotechnology, 
pharmaceuticals, processed foods, vitamins, etc).  They 
also will affect small and medium-sized businesses 
providing valuable inputs for larger manufactures (e.g., 
parts and component suppliers, industrial chemical 
manufacturers, electrical and electronic equipment 
manufacturers, etc.). 
 

In addition, they will affect U.S. small and medium-
sized businesses operating w ithin m ore ódow nstream ô 
product sectors that incorporate or use substances or 
products developed by much larger companies within their 
own manufacturing processes or final products (e.g., 
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cosmetics, paints, textiles, plastics, automotive, agriculture, 
etc.).6 These downstream companies are likely to comprise 
the largest group of businesses that will be adversely 
impacted by overly stringent European EHS regulations.  
Downstream service sector companies will also be 
potentially affected by such rules to the extent they utilize 
banned or severely restricted substances in rendering their 
services to third parties (e.g., dry cleaners, auto garages, 
lodging, catering services, transport services, printing, 
farming, etc.). And, services companies operating within 
the construction and real estate development industries will 
also likely encounter these rules, both here and abroad, to 
the extent their land use activities are deemed to threaten 
the environment.  
 

A growing number of these EHS regulations and 
product standards are based on an evolving international 
legal norm  know n as the 'precautionary principleô. T he 
precautionary principle is essentially a non-scientific, 
óbetter safe than sorryô, risk -averse philosophy of 
regulation.  It has already assumed the status of regional 
law within Europe, and European regulators and 
environmental groups are eager to establish it as an 
international and a U.S. legal standard. 
 

The aim of this article is to highlight how European 
environmental, health and safety regulators have imposed 
hundreds of precautionary measures and controls on 
business conduct, the nature of these regulations, and how 
they affect U.S. enterprises doing business internationally 
(within Europe and third countries, including China).  It 
also discusses how such hazard-based, rather than 
science/risk-based, regulatory controls are becoming 
increasingly popular in the US, as well as, how our 
economic competitors would benefit from the widespread 
export of the precautionary principle to America.  The 
paper begins by explaining what the precautionary 
principle is and how it has assumed a central role in 
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E uropeôs grand global strategy of achieving ósustainable 
developm entô. 
 

It then explains what American companies can expect if 
precautionary principle-based regulations were adopted 
within the United States.  It does so by pointing out the 
high business and legal costs borne by European companies 
in comparable industry sectors, as well as, the chilling 
effect these regulations have had on European research and 
development, capital investment and technological 
innovation. This article also discusses how precautionary 
principle-based regulatory changes would profoundly 
impact, in a negative way, several areas of U.S. law beyond 
environmental, health and safety, namely tort, insurance, 
corporate, and securities law. 
 

Furthermore, the study discusses how the EU, with 
assistance from European and American environmental 
non-governm ental organizations (óE N G O sô), has already 
begun to inject similar rules into U.S. law. Thus far, they 
have been limited mostly to state and local initiatives, 
though a number of state attorneys general have filed suit 
against the U.S. Environmental Protection Agency over the 
issue of global climate change.  There are also various 
efforts underway to review federal environmental, food, 
drug and chemical regulations that precautionary principle 
advocates believe fail to ensure a high enough level of 
public safety.  These reviews will likely be critical of 
current rules and procedures and be brought into the public 
spotlight for purposes of inducing consumer fears and 
concerns.  This way, enough public pressure can be 
generated to force regulators and the U.S. Congress to 
replace the benchmark federal standards of sound science 
and economic cost-benefit analysis with the precautionary 
principle. 
 

In addition, the article identifies how U.S. companies 
have increasingly fallen subject to the relatively new but 
grow ing E N G O  discipline of ósupply-chain m anagem entô, 
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which is an outgrowth of the global corporate social 
responsibility (óC S R ô) m ovem ent.  W ith guidance and 
assistance from the EU and the United Nations Global 
Compact Office, Environment Program, and Commission 
on Sustainable Development, European-based ENGOs and 
social groups have developed and imposed on U.S. 
multinational companies and their small and medium-sized 
suppliers the duty/obligation to comply with Euro-style 
CSR standards.  These standards generally demand that 
companies act in a socially and environmentally 
responsible manner consistent with the precautionary 
principle, in excess of legal requirements, no matter where 
they conduct their business.  These standards also require 
that multinational companies and their suppliers submit to 
audits and verification by private third parties ï óglobal 
stakeholdersô (E N G O s and social groups, not stockholders 
or debt-holders) ï  and that they publicly report their CSR 
activities annually. 

 
Lastly, this paper urges U.S. industry and government 

to draw  an unw avering óline in the sandô beyond w hich no 
extraterritorial EU environmental, health, and safety rules 
may pass, unless scientifically, technically and 
economically justified.  In other words, U.S. industry and 
government must quickly join ranks to protect the 
American enterprise system, its current comparative 
advantage in international trade and technological 
innovation and its longer-term national economic 
prospects.  And, the U.S. must accomplish this without 
falling down the slippery slope of trade protectionism. All 
of these interests are now under threat from a European 
Union with grand ambitions ð  one that is endeavoring to 
shape the 21st century global agenda through its 
involvement in the United Nations as it aspires to become a 
global political and economic power in its own right.  In 
essence, U.S. industry and government must not permit the 
new global regulators and their civil society allies to 
unilaterally impose on America EU cultural preferences 
and legislative mandates by employing the precautionary 
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principle under the guise of European enlightened altruism, 
i.e., sustainable development. 

 
 

II.  WHAT IS THE  PRECAUTIONARY 
PRINCIPLE?  

 
A. Evaluates Hazards Rather 
Than Risks 

 
The European Commission has increasingly employed 

the precautionary principle to identify and manage 
uncertain future risks to the environment and human health 
and safety deemed posed by modern agricultural and 
industrial activities and technological innovations.  It favors 
banning or severely restricting particular substances, 
products and activities if it is merely possible that they or 
the processes used for their manufacture, formulation or 
assembly might, sometime in the uncertain distant future, 
cause potentially serious health or environmental harm.  

 
Pursuant to the precautionary principle, government 

regulators need not prove objectively through empirical 
scientific risk assessment, actual exposure data, and 
probabilistic computations (extrapolated safety factors) that 
a particular substance or product is likely to cause actual 
harm within a foreseeable period of time to a specifically 
identified population or ecosystem.   Rather than focus on 
the probable occurrence of actual risks under real life 
circumstances (i.e., with reference to use and exposure), the 
EU Commission and European environmentalists have 
promoted a new framework that effectively shifts the 
subject of evaluation from actual risks to hypothetical 
hazards.  Pursuant to this new paradigm, which arguably 
shortcuts the scientific process, regulators need simply to 
identify a productôs or substancesô inherently dangerous 
characteristics or intrinsically harmful qualities and to rely 
upon an administratively-created presumption of possible 
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harm.  That presumption is itself based on abstract 
categorizations of broad classes of products or substances 
with similar hazard profiles.  

 
B. Dispenses With Economic 

Cost-Benefit Analysis 
 

 In addition, EU regulators who employ the 
precautionary principle and their environmental and 
political allies have dismissed the need to undertake an 
economic cost/benefit analysis that is required by U.S. law 
for many types of regulations.  Cost-benefit analysis is 
utilized by the U.S. government7 as a safeguard to ensure 
an equitable balancing of important societal interests, 
including those of industry. In fact, the legal adviser to the 
EU Commission has spoken out strongly against the use of 
economic cost-benefit analysis, alleging that ñ[c]ost benefit 
analysis and other influences can lead to undue delays in 
precautionary action and further losses.ò8  Perhaps this is 
due to the fact that there is no provision currently within 
European Community law requiring regulators to evaluate 
the economic impact or costs of assessing and managing 
public risks in a systematic manner.9  

 
C. Generates Fear and False 

Perceptions that Lead to 
Risk Aversion 

 
 A review of Commission and Parliament activities 
reveals that European regulators are indeed focusing less on 
objective scientific evidence when evaluating public risks 
and more on subjective nonscientific criteria based on 
abstract notions of óm oralityô,  ósocial justiceô and óquality 
of lifeô rooted in unfounded perceptions of risk.  T hese 
perceptions are generated by politically active and 
ideologically motivated environmental and consumer 
groups and like-minded politicians, who demand that 
regulators eliminate from society all health and 
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environm ental risks. T he ideological óconcernsô of these 
influential non-governm ental organizations (óN G O sô) are 
raised to the level of ópublicô consciousness via 
misinformation and fear campaigns 10 that so exaggerate 
the presence of hypothetical hazards that perceived risks 
have become more important than actual risks in the 
publicôs m ind.11  Indeed, some leading activists have 
referred to the precautionary principle in the m edia as ñthe 
most radical idea for rethinking humanity's relationship to 
the natural world since the 18th-century European 
E nlightenm entò, and as presaging a ñgreat shift from  a risk -
taking age to a risk-prevention era.ò12 
 

W hile E uropeôs resort to the precautionary principle to 
prevent emerging public hazards may sound appealing and 
provide surface level comfort, especially to older risk-
averse citizens,13 it is simply not possible, in the real world, 
to eliminate all risks, no matter what these groups claim.  
But, risk aversion is precisely the foundation underlying the 
precautionary principle, w hich ñasks how  m uch harm  can 
be avoided rather than how  m uch is acceptable.ò14 In 
essence, the precautionary principle effectively states that 
industry m ust dem onstrate to governm entsô satisfaction that 
a product, substance or activity deemed inherently 
hazardous is ósafeô or óharm lessô before it can be authorized 
for sale, distribution or marketing.  This is equivalent to 
imposing upon industry a negative burden of proof or a 
zero-risk threshold that will severely curtail economic 
growth, technological innovation and societal well being 
and quality of life. 
 
 
III.  HOW DID THIS OCCUR? ï IT 
BEGINS WITH HEALTH A ND THE 
ENVIRONMENT AND END S WITH 
TRADE 
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A. The Crafting and 
Packaging of a Regional 
EHS Policy Message 

 
E uropeôs regulatory and standards juggernaut can be 

traced, in part, to a philosophical skepticism towards the 
limits of contemporary empirical (evidentiary) science and 
technology and to a political need to calm public fears, 
whether justified or not, about a growing number of 
uncertain but perceived risks associated with modern life.  
These fears have been largely induced by European non-
governmental organizations (ENGOs) which, time and 
again, have launched particularly damaging media 
campaigns against European companies.  Because of the 
significant political influence wielded by these civil society 
groups within Brussels and European capitals, EU 
regulators have had to respond to their concerns.  In fact, 
pro-environment EU regulators have enlisted the assistance 
of these groups to develop a regional public policy 
premised on notions of morality that calls for higher 
regional and global EHS protections.  
 

The Brussels institutions have funded and delegated 
quasi-legislative authority to such groups in order for them 
to disseminate and justify this policy to the European 
public (including industry). That policy essentially rejects 
U.S. scientific and technical innovations, economic 
efficiencies and free markets (i.e., globalization) in the 
nam e of establishing a regional (and global) dem ocracy óof 
and for the peopleô.  It em phasizes that the desired high 
level of European public protection cannot be attained if 
scientific risk assessment is used as a legal benchmark.  It 
argues that risk assessment is a primitive discipline that is 
unable to identify a great number of uncertain modern risks 
that can trigger catastrophic human and social losses.  It 
also rejects the U.S. legal benchmark of economic cost-
benefit analysis, which it claims has become a politically 
charged, illegitimate process that American industry has 
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adeptly manipulated to prevent the adoption of necessary 
U.S. EHS regulation.   
 

Over time, European civil society also enlisted the aid 
of politically -minded European scientists in search of 
research grants, who successfully helped them to translate 
this policy message into a series of regional legislative 
frameworks premised on the new legal and scientific 
benchmark of óhazardô-based analysis.15  Hazard-based 
analysis looks to the inherent characteristics and intrinsic 
qualities of substances and products to determine whether 
they may pose possible future harm to health and the 
environment.  Hazard-based analysis does not require that 
regulators undertake an economic cost-benefit analysis, or 
the painstaking process of risk assessment that requires 
empirical proof of harm based on actual exposure.  Hazard-
based analysis has a less technical and scientific name ï it 
is otherwise known in European political circles as the 
óprecautionary principleô.  A nd, it has been established as a 
norm of EC Treaty law. 
 
 

B. Incorporating Regional 
EHS Policy into the 
International Trade 
System 

 
In order to exploit this regional policy for purposes of 

international trade, European regulators have endeavored to 
promote on a global level the same very close link between 
E H S  regulation (governm ent policym aking) and ótop -
dow nô (rather than industry-driven) product, process and 
service standardization that they have already established at 
the European regional level.  The process of 
standardization serves an important role within Europe ï it 
helps to translate essential environment, health and safety 
regulatory and policy requirements into understandable 
technical guidelines which businesses may then use to 
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design, manufacture, formulate, assemble and dispose of 
their products. In light of this important link, the EU 
C om m ission has em phasized the need to involve óall 
relevant stakeholdersô, includ ing European civil society, in 
the EU standards process to ensure that European EHS 
policy considerations are fully taken into account.16  This 
practice has been self-reinforcing, insofar as, it has resulted 
in more and more environmental, health and safety 
requirements being promulgated and incorporated into EU 
regional regulations and standards.   

 
To broaden and strengthen the impact of European 

regional regulation and standardization globally, the EU 
Commission has promoted the use of cooperative 
agreements17 between the European political and technical 
communities and the relevant international bodies 
referenced in the W orld T rade O rganization (óW T O ô) 
Agreements.18 These bodies are held responsible for 
developing globally harmonized, science-based, and 
economically-efficient international standards.  They are 
also entrusted with ensuring that while divergent national 
and regional regulations and standards may incorporate an 
appropriate level of EHS protection consistent with 
national and/or regional policy objectives, those protections 
are not used as disguised barriers to international trade.  To 
this end, the EU has argued that the appropriate level of 
protection is that which reflects the use of the precautionary 
principle to adequately safeguard important European 
public EHS interests and cultural values. 

 
Until recently, American policymakers and standards 

development organizations did not fully appreciate the 
extent of the C om m issionôs use of these agreem ents to 
óbootstrapô E U  regional standards and preferences to 
international standards. They also did not realize how this 
fluid m echanism  effectively enhances the E U ôs ability to 
incorporate their precautionary principle within 
international standards and the international standards-
making process at the expense of U.S. industry.19 In the 
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words of former EC Enterprise Commissioner Erkki 
L iikanen, standards have ñoffered [the E U ] a system atic 
framework to take over international standards and/or to 
contribute to the international standards-m aking processò 
(emphasis added).20 Apparently, Germany is largely the 
source behind E uropeôs drive to dom inate international 
standardization. 

 
A s the export ñ w orld cham pionò , 
and the leading exporter of 
technology, Germany needs an 
effective standardization body. 
Standards play an extremely 
important role both economically 
and politicallyé S tandardization 
helps the rapid dissemination of 
technical knowledge and 
innovation, increasing the business 
com petitivenessé [S ]tandardization 
is also extremely relevant for the 
individual participants in economic 
processes, since whoever makes the 
standards controls the market. In 
times of increasing globalization 
and rapid technological 
development, the role of 
standardization in opening up new 
markets will become increasingly 
important (emphasis added). 21 

 
 
C. Establishing the Political 

and Moral Legitimacy of 
European EHS Policy 

 
Given the technical and arcane nature of international 

standardization, U.S. observation of EU Commission and 
European civil society advocacy activities has, until 
recently, been largely focused on the higher profile political 
dimensions of international regulation.  Europe has been 
most vocal and has played an increasingly influential role 
in the policymaking activities of the better known inter-
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governmental bodies.  A number of these bodies are related 
to the United Nations and the Organization for Economic 
Cooperation and Development (OECD).22 Evidence more 
than suggests that, the EU Commission and European civil 
society are attempting to use these bodies as vehicles to 
establish the international political and moral legitimacy of 
their precautionary principle.    
 

In an effort to link the political and moral dimensions of 
international trade policy with the real economic 
dimensions of international trade, the EU Commission has 
sought to update WTO rules.  European civil society 
believes they must undertake such changes because the 
institution of the WTO is no longer legitimate.  In their 
view, its  rules no longer reflect the evolving needs and 
expectations of a global civil society that transcends 
national borders and that seeks to protect the global 
environm ent (ócom m onsô) w hich all hum ankind shares. A s 
previously noted, however, these rules also prohibit the use 
of technical regulations and standards as disguised trade 
barriers, and arguably prevent the incorporation of (EU) 
cultural values (the precautionary principle) into regional 
and national EHS regulations and standards if they result in 
arbitrary or discriminatory trade restrictions. 
 

Hence, the EU has endeavored to convince other WTO 
members of the political expediency of incorporating their 
own societal and environmental values/ preferences within 
national and regional regulations and standards even if they 
may have the effect of restricting international trade.  Thus 
far, this has permitted the EU to justify its imposition of 
precaution-based regulations and standards upon EU 
trading partners.  In doing so, it has relied on the position 
articulated last year by former EU Trade Commissioner 
(now WTO Director General) Pascal Lamy.  He argued that 
mutual respect for national cultural preferences falls within 
the notion of óm utually balanced concessionsô that 
underlies the quid pro quo achieved long ago under the 
General Agreement on Tariffs and Trade (GATT).23 
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D. Using EHS Policy as a 

Disguised Trade Barrier 
 

It has become increasingly clear, however, that 
E uropeôs strict E H S  policies based on the precautionary 
principle have an added economic dimension.24 Ailing, 
lagging or underdeveloped European industries, 
overwhelmed by significantly higher regional regulatory, 
standardization, labor and energy costs and starved from a 
steady reduction in regional research and development 
investment, are no longer globally competitive.  Because 
European industry has been unable to prevent the proposal 
and adoption of precaution-based regulations, it has chosen 
instead to appease and collaborate with their regulatory-
minded and risk averse national and regional governments 
and the politically active European social and 
environmental movement.  To this end, they have agreed 
also to assist these protagonists in establishing the 
precautionary principle, which implicitly rejects U.S. 
scientific and technical innovations, economic efficiencies, 
intellectual property and free markets, as an absolute global 
legal standard by exporting it around the world,25 especially 
to the United States.  Coincidentally, this effort has also 
served to óprotectô E uropean industryôs global econom ic 
interests by generating high business and legal costs, which 
all industry supply chains throughout the world must bear. 

 
 

IV.  EXAMPLES OF EUROPEAN 
PRECAUTION -BASED EHS 
REGULATIONS  

 
There are numerous examples of European precaution-

based regulations that reflect the use of an administrative 
presumption of hazard to ban or severely restrict the 
manufacture and use of certain products, substances and 
activities. As previously noted, this presumption arises 
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even without scientific evidence showing actual harm or an 
ascertainable risk of harm posed by a specific product, 
substance or activity. 

 
A. Biotech Products 
 

The recently lifted EU seven-year moratorium against 
genetically m odified (óG M ô) food, feed and seed (w hich 
has blocked approximately $300 million per year of U.S. 
agricultural exports since 199826) is one such law.   Also 
included are the GM pre-market authorization directive and 
the farm-to-table traceability and labeling regulations 
recently enacted to replace it.27 These rules, in part, 
implement the political treaty obligations assumed by EU 
Member States under the Biosafety Protocol, a multilateral 
environm ental agreem ent (óM E A ô) governing the transfer, 
handling and use of certain GM products.  The EU 
interprets that treaty as requiring the application of the 
precautionary principle.28  These rules effectively 
discriminate between otherwise identical products solely on 
the basis of their process or production methods (PPMs), 
even though how they were made has not been shown to 
have any negative impact on the safety or performance of 
the final product or on the condition of the environment.29 
In fact, the E U  has even adm itted that, ñG M  foods do not 
cause any harm to consumers. There is no evidence that 
this food is any m ore unsafe than conventional foods.ò30  

 
B. Toxic and High Volume 

Chemicals 
 

Another good example is the proposed EU regulation 
on high volume chemicals known as the Registration, 
E valuation and A uthorization of C hem icals (óR E A C H ô).  
REACH is a complex, three-level, volume-based system 
that mandates the registration of over 30,000 existing 
chemicals presumed to be hazardous.  Also requiring 
evaluation of substances w hich ógive rise to a particular 
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concernô and authorization for substances deem ed to be óof 
high concernô, R E A C H  does not consider, via a scientific 
risk assessment, the potential for actual human or 
environmental exposure (risk of harm) until after all 
industry testing has been completed.31 REACH would 
impose on U.S. exporters a broad legal duty of care, 
satisfaction of which requires compliance with an 
extensive, rigorous, costly and largely unnecessary pre-
market authorization and information sharing process that 
requires disclosure of proprietary company data without 
adequate protection of intellectual property.32 Although 
REACH was drafted as a regional regime, the EU has all 
but admitted that it is intended to serve as a global template 
for the management of chemicals, and to impact virtually 
all product sectors at all levels of the global products 
supply chains.33 

 
C. Cosmetics 
  

REACH dovetails with other related EU regulations 
like the Amended EU Cosmetics Directive.  This directive 
bans the use of phthalates (known to be carcinogenic to 
mice) in cosmetic products even though scientific tests (risk 
assessm ents) have thus far found ñno evidence to suggest 
that consumer exposure to phthalates in cosmetics and 
personal care products poses a human health risk.ò34 In 
addition, it bans the animal testing of most cosmetics prior 
to consumer use, even though failure to conduct such tests 
may expose humans to greater health risks.35 If strictly 
applied, the ban would not only run counter to U.S. food 
and drug law mandating the animal testing of cosmetic 
products classified as óover-the-counter drugsô, but also 
would effectively require the reformulation by industry of 
all current cosmetics products.36 This directive, 
furthermore, mandates full ingredient identification, which 
effectively requires disclosure of proprietary company data 
without adequate intellectual property protections.  And it 
requires the labeling of all cosmetic substances which, as 
European industry has already found, is a very costly and 
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unworkable requirement considering that fragrance 
compositions used in cosmetics typically contain numerous 
ingredients that can themselves be comprised of hundreds 
of individual substances.37  

 
D. Biocides 
 

The REACH regulation is also complimented by the 
EU Biocidal Products Directive and accompanying 
regulations, which apply a similar presumption of hazard to 
broad classes of chemicals and/or biological agents (e.g., 
disinfectants, chemical preservatives, non-agricultural 
pesticides, etc.) with similar intrinsic properties.  The EU 
biocides regime covers twenty-three different product types 
overall.38  These rules require companies to obtain formal 
authorization of all existing óactiveô substances39 and 
preparations in which they are contained before they can 
market them. To obtain formal authorization, biocide 
producers and formulators must first prepare and submit 
very detailed active substance dossiers indicating that they 
have assessed the risk of their products in advance. Such 
costly and onerous burdens are imposed upon industry 
before any government scientific risk assessment 
identifying a particular risk of exposure or harm has been 
performed, and even though the authorization process itself 
could eventually take up to ten years to complete.40 And, 
once companies have complied, they are not even assured 
that the risk assessment data they provide will be honored 
by regulators who are more concerned with hypothetical 
hazards than with probable risk exposure scenarios. What is 
most disturbing, however, is that EU regulators have gone 
so far as to dictate how industry should formulate its 
products, even where it has positively satisfied the relevant 
regulatory safety requirements.41 American companies 
should be very concerned about these rules considering 
how unworkable European companies have found them to 
be.42 
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E. Product Stewardship, Life 
Cycle Management and 
Waste Disposal 

 
 Furthermore, the EU has adopted precautionary 

principle-based regulations mandating that companies 
em ploy ódesign for the environm entô or ólife cycle 
m anagem entô principles w hen conceptualizing, 
manufacturing, formulating, assembling and ultimately 
disposing of products.  These rules incorporate a very 
burdensome requirement know n as corporate ótake-backô ï 
nam ely, industryôs obligation to reclaim  and dispose of all 
new products put onto the market upon their obsolescence, 
mostly at individual company expense.43 These obligations 
are based on preliminary conclusions drawn within the EU 
G reen P aper on Integrated P roduct P olicy (óIP P ô) 44that 
were formally adopted by the EU Commission during June 
2003.45  It reflects an official EU environmental regulatory 
policy blueprint created largely with the assistance of 
European environmentalists, which would unilaterally 
im pose on the w orldôs m anufacturers, im porters, m arketer-
distributors and business óusersô an expanded obligation of 
producer responsibility and product stewardship. They are 
reflected, in part, in the E U ôs P roposed F ram ew ork 
Directive on Eco-Design for Energy-using Products 
(óE uP )ô,46 the EU Directive on End-of-Life Vehicles 
(óE L V ô),47 the EU Directive on Waste from Electrical and 
E lectronic E quipm ent (óW E E E ô)48 and the EU Directive on 
Restrictions on the Use of Hazardous Substances 
(óR oH S ô).49 

 
It is quite revealing that each of these pieces of 

legislation presumes and effectively treats the waste from 
these categories of products, as well as the products 
them selves, as being potentially óhazardousô to hum an 
health and the environment.  However, the EU has failed to 
substantiate its administrative presumption via an objective 
science-based risk assessment.  In other words, it has not 
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demonstrated that the substances utilized in the 
manufacture of these products or the methods currently 
employed to dispose of them (which these rules seek to 
change) have generated ascertainable risks of harm or have 
resulted in actual identifiable incidences of exposure.  In 
adopting and enforcing these rules, the EU Commission 
apparently believes that a scientific risk assessment and 
economic cost-benefit analysis are unnecessary, or perhaps 
even detrimental to their political objectives.  It also 
apparently believes that it has helped EU Member States 
satisfy their political obligations under the Basel 
Convention,50 an international environmental treaty 
negotiated largely with the assistance of several large 
ideological ENGOs such as Greenpeace, Friends of the 
Earth and the Basel Action Network.  

 
F. Climate Change 
 

 The EU has also recently adopted a combination of 
directives, regulations and decisions designed to reduce 
what Europeans perceive as a threat progressive warming 
of the climate poses to human health and the global 
environment. While many environmentalists and scientists 
believe that some sort of global climate change is 
underway, there is no global scientific consensus regarding 
the pattern, magnitude or timing of such a change, or 
concerning the degree to which that change is being 
caused51 by man-made, rather than natural activities and 
processes.  And, despite even the most recent of reports 
alleging that the warming of ocean currents off southern 
California reflects global warming attributable to human 
activities,52 these rem ain only ósoftô hypothetical 
assessments of possible climate change hazards rather than 
any óhardô scientific assessm ent of probable health or 
environmental exposure risks.  Indeed, it has been shown, 
thus far, that policy-m otivated com puter óm odeling inputsô 
championed both by the EU Commission and politically 
influential environmentalist groups53 have been devoid of a 
rigorous scientific foundation.54 Perhaps, as some have 
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suggested, ñK yoto activism  and the global w arm ing 
campaign have less to do with saving the world and more 
to do with new forms of European protectionism .ò55 

 
The 2002 Economic Report of the President candidly 

discussed the continued state of scientific uncertainty 
surrounding global climate change.  

 
We are uncertain about the effect of 
natural fluctuations on global 
warming.  We do not know how 
much the climate could or will 
change in the future.  We do not 
know how fast climate change will 
occur, or even how some of our 
actions could affect it.  Finally, it is 
difficult to say with any certainty 
what constitutes a dangerous level 
of warming that must be avoided. 56 

 
Despite these uncertainties, however, the Bush 

Administration proposed a gradual and flexible approach 
that identifies realistically achievable goals at reasonable 
economic cost to address the perceived problem of climate 
change.   

 
[C]urrent uncertainty surrounding 
climate change implies that a 
realistic policy should involve a 
gradual, measured response, not a 
risky, precipitous oneé concepts 
such as a worldwide tax on 
greenhouse gas emissions or a 
worldwide tradable permit system, 
sometimes advertised as solutions, 
are at best useful theoretical 
benchmarks against which to 
measure alternative, practical 
approaches. At worst, they can be a 
distraction from meaningful, 
realistic steps forward.  Why are 
such proposals impractical? 
Because they fail to recognize the 
enormous institutional and 
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logistical obstacles to 
implementing any sweeping 
international program. 
Institutionally, it is important to 
learn to walk before trying to 
runé The uncertainty surrounding 
the science of climate change 
suggests that some modesty is in 
order. We need to recognize that it 
makes sense to discuss slowing 
emission growth before trying to 
stop and eventually reverse ité  
(emphasis added). 57 

 
Since at least 1997, many within the American 

scientific, economic and political communities have 
recognized that the U.S. would incur prohibitively high 
economic and social costs if it imposed regulatory limits on 
U.S. industrial, agricultural, commercial and household 
greenhouse gas (óG H G ô) em issions consistent w ith those 
required by the Kyoto Protocol.58 59Although members of 
the European business and intellectual communities have 
continued to cite the detrimental impact that the high costs 
of European compliance with the Kyoto Protocol would 
have upon European industrial competitiveness, 
employment and consumer prices,60 these concerns have 
been largely ódrow ned outô by the pow erful E uropean 
environmentalist lobby. At the same time, there has been a 
growing economic and scientific realization, even in 
Europe, that the absorption of those costs by industry and 
consumers would yield only slight global environmental 
benefits, even if all nations, including the U.S., enforced 
GHG emission caps at Kyoto Protocol 2008-2012 
prescribed levels: 

 
Despite the uncertainty over how 
much Kyoto would costé one thing 
is sure: Kyoto will cost and the 
environment will not benefit from 
ité T he econom ic cost of K yoto is 
very high and its environmental 
benefits are dubious to say the 
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leasté D r. H ans L abohm  explained 
that óT he net cooling effect w ill be 
infinitesimal.  According to the 
proponents of K yotoô L abohm  
added, óthe cooling effect of the 
whole Kyoto, comprising all 
developed countries as initially 
planned, was not more than 0.02 
degrees Celsius in 2050. A 
European mini-Kyoto will produce 
a net cooling that is proportionally 
less (emphasis added). 61 

 
The P residentôs 2002 Economic Report also explained 

this negative cost-benefit scenario: 
 

é T here is an unfortunate tendency 
to treat greenhouse gasesð
especially carbon dioxide (CO2) ð  
in a manner analogous to SO2 
[sulphur dioxide] and NOx [nitrous 
oxide] [two known pollutants], for 
which strict quantitative limits have 
been imposed. SO2 and NOx can 
be controlled by adding equipment 
to existing facilities. CO2, 
however, can only be reduced by 
either reducing energy use or 
replacing fossil fuel facilities, 
equipment, and transportation fleets 
with ones that use fuels with lower 
or zero emissions (that is, unless 
and until capture and sequestration 
of CO2 become feasible). This is 
vastly more expensive than the end-
of-pipe treatment appropriate for 
SO2 and NOx , and it raises 
concerns about fuel diversity, 
national security, and the ability to 
sustain our economic strength and 
quality of life. 

 
é [R ]educing U .S. em issions to 7 

percent less than their 1990 level 
(the Kyoto target) over the next 10 
years could cost up to 4 percent of 
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GDP in 2010ð a staggering sum 
when there is no scientific basis for 
believing this target is preferable to 
one less costly. Worse yet, by 
imposing such high economic costs 
and diverting limited resources, the 
Kyoto targets could have reduced 
our capacity to find innovative 
ways out of the environmental 
consequences of global warming.  

 
é A  m odest, near-term goal to 
mitigate greenhouse gas emissions 
[is needed]é The Kyoto Protocol 
focused on rather dramatic short-
term reductions with unclear 
environmental benefits. Those 
reductions risked damaging 
economic consequences and, in 
turn, jeopardized the ability to 
invest in long-run scientific and 
technological solutions.  A 
reasonable goal offers insurance 
consistent with existing climate 
science without putting the 
economy at risk. A gradual 
approach balances the need for 
mitigation with the need for 
economic growth to power future 
innovation. A gradual approach 
also allows us to adjust as we learn 
more from the science and are able 
to take advantage of technologies 
as they develop. Finally, a gradual 
goal provides time to develop 
stronger institutions for a long-
term, global solution. (emphasis 
added).62   

 
In essence, the Bush Administration, in contrast to the 

EU Commission, has stressed that it sees technology, rather 
than stringent regulation, as the long-term solution to any 
climate change problem, and that it is spending $4 billion a 
year on incentives for research and development to this 
end. Even environmental groups have conceded that the 
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Kyoto Protocol will have no impact on preventing what 
they believe to be an impending global warming 
catastrophe.  ñT he groups them selves concede that the 
P rotocol w ill only have ósym bolicô effect on clim ate 
because they believe it is too w eak.ò 63 
 

Notwithstanding these sobering assessments, however, 
the EU climate change rules, better known as the EU 
G reenhouse G as (G H G ) E m issions T rading S chem e (óE U  
E T S ô), proceeded to go into effect on January 1, 2005. 
64The schem e incorporates each E U  M em ber S tateôs annual 
G H G  em ission ócapô (lim it), as established by the K yoto 
Protocol, and requires that such limit be enforced at the 
national level with respect to emissions generated by 
specific industrial activities undertaken by plants burning 
fossil fuels such as petroleum and coal. 
 

The EU ETS currently covers energy producers (oil and 
petroleum refineries and power utilities); ferrous metal 
(iron, steel and metal ore) producers and processors; 
mineral processors (cement, lime, glass and ceramic 
producers); and óotherô industrial producers (m ainly pulp 
and paper producers).65 Pursuant to this scheme, GHG 
emitting plant operators must purchase from their 
governments GHG emissions permits covering their 
óinstallationsô that grant them  the right (óallow ancesô) to 
emit a limited amount of GHGs (one ton of carbon dioxide 
equivalent) within a specific period.66  It is believed that 
emissions trading will provide companies within these 
industries with the ability either to earn revenues from 
selling their óbelow -the-allow anceô G H G  em issions (G H G  
ócreditsô) to other com panies or to offset the regulatory 
ócostsô67 associated w ith their óabove-the-allow anceô G H G  
em issions (G H G  óexcessesô) by purchasing other 
com paniesô credits.  It has been reported that there are now 
emissions trading permits covering 12,000 installations in 
the 25 EU Member countries.68 
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The EU ETS also subjects these EU industry sectors to 
GHG monitoring and reporting/ registration requirements.69 
Further complicating the legal landscape, a number of EU 
Member States have created their own national trading 
schemes which go further than the regional program and 
include additional greenhouse gases (the EU covers only 
carbon dioxide) and sources of emissions.  And, the EU is 
now contemplating GHG emissions reduction and energy 
efficiency proposals and related environmental fiscal 
incentives deemed necessary to satisfy the Kyoto 
P rotocolôs ópost-2012ô period.  T hey focus on the 
transportation (automobiles, vessels and aircraft), 
agriculture, small business, housing (e.g., builders and 
personal households) and waste disposal sectors.70 
Notwithstanding the recent nuanced appeals of European 
politicians71 for the U.S. to join with Europe in addressing 
what is perceived as a threat to international peace and 
security,72 it is certain that these laws will adversely affect 
the cost of living and quality of life for all Europeans and 
Americans. 

 
 

V. THE HIGH COSTS OF 
PRECAUTIONARY PRINCIPLE -
BASED REGULATION  

 
 
A. Compliance, Intellectual 

Property and 
Misrepresentation Costs 

 
As is clearly evident, precautionary principle-based 

regulations, directives and related product standards 
engender significant compliance costs.  They require 
companies to develop and submit detailed information 
dossiers about the composition and processing of products 
in which sensitive technical information and formulae and 
intended product uses are disclosed. In addition, they 
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require the sharing of such confidential information among 
all producers, intermediaries, and distributors present along 
a productôs vertical supply chain.  In each case, there is 
little regulators have afforded in the way of intellectual 
property right protection for valuable company intangible 
assets.   
 

Furthermore, these regimes require that technical 
information be contained on detailed product labeling, 
consistent w ith national and regional óconsum er right-to-
know ô law s, w hether or not consum er safety issues are 
involved, and irrespective of whether the environmental 
performance claims made on those labels can be 
scientifically/technically achieved.  Supporters of such 
labeling rules argue that they will help European consumers 
choose the ócorrectô products by better understanding the 
health and environmental hazards accompanying that 
productôs processing or chem ical com position.  H ow ever, it 
is more likely that the added information will lead to 
absurdly long, cryptic and misleading labeling that 
confuses consumers and creates opportunities for consumer 
fraud and misrepresentation. 

 
B. Eco- and Social Labeling 

and the Costs of Brand 
Reputation 

 
What seems obvious, in any event, is that the EU is 

fostering artificial product and process distinctions and 
creating consumer expectations in the marketplace that will 
negatively affect the competitive conditions of non-EU 
products.  In other words, Brussels is acting as a market 
óm akerô73 rather than as a m arket ófacilitatorô of E uropean 
consumer preferences in the absence of a general market 
demand for environmentally friendly products and services: 

 
In its simplest form, [product and 
process] branding can involve both 
product differentiation and firm 
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reputation.  Brands have special 
utility for signaling intangible 
societal attributes, such as animal 
welfare and non-genetically 
engineered products.  In such cases 
the consumer has difficulty 
assessing quality based on 
consumption and determining 
whether the product complied with 
its stated claim é B randing does not 
mean that the differences are well 
definedô only that differences 
existé [T ]he brand allows a 
separation (differentiation) in the 
marketplace by quality in the form 
of intangible societal attributesé  
Customers may not be able to 
measure the quality of a product, 
say the environmental impact of the 
B t event in corn, [b]uté [they can 
measure whether]é due diligence 
and prudent safety measures have 
been employedò (em phasis added). 
74 
 

O ne need only survey the E U  C om m issionôs m any eco -
labeling initiatives to realize the extent of European 
governm entsô indirect involvem ent in the com m ercial 
markets.  

 
T he E U ôs labeling rules concerning G M O s, electronics 

and electrical equipment, toxic chemicals, cosmetics and 
biocides provide such an example.75  The recent EU 
furniture eco-label program arguably provides another 
example of a governmental attempt at product branding.  A 
preliminary report prepared for the Commission on the 
feasibility of a new EU furniture eco-label recommends 
that sustainable forest management (SFM) certification be 
included as an indispensable criterion for award of the 
label. The report however recognizes that, because 
ñP urchasersé have show n them selves to be profoundly 
uninterested in Eco-labels, [as] we know [of] no real 
demand for an EU Eco-label on furnitureò (em phasis in 
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original),76 it is likely that private demand needs to be 
created at the E U  level.  ñ[I]f [private] dem and does not 
exist, it can be created through awareness activities or 
through procurement requirements in the case of public 
procurem ents.ò77  

 
According to the report, this would be possible by 

harnessing the ófashionô dim ension of the furniture m arket 
through creation of premium-branded products that would 
appeal to consum ers because they reflect ñfitness for use 
linked to ethical valuesò (em phasis in original):78 

 
[On the one hand,] [t]he furniture 
industry is a fashion industry where 
fashion will never be governed by a 
labelé [Y et, on the other hand,]é  
[t]he market shares of furniture that 
are clearly identifiable as 
fashionable goods should be 
identified in a market study.  
Ecological design can to a certain 
degree pick up changing trends and 
adopt to them.  At least one of the 
documented best practice-examples 
indicates that new design and 
environmental product qualities are 
compatible aims (emphasis in 
original). 79 
 

In fact, the reportôs authors believe that such a premium 
brand eco-label could effectively ñcom pete w ith all existing 
brand nam es of big retailers or m anufacturersò: 

 
Only about 20% of all furniture in 
the EU is sold under a brand name, 
the rest are no-name products.  
Brand names have a high 
attractiveness in the market and 
generate higher revenues.  Thus the 
new EU label will compete with all 
existing brand names of big 
retailers or m anufacturersé óA n 
eco-label can be a success if 
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associated with a brand or a high 
developed environmental policy 
and communication (EMAS, ISO 
14000é )ô.é T he E co -label as a 
premiumé [can be] display[ed] 
[by] firm sé on a product or 
product line [to] thereby indicate 
their responsibility and contribution 
in the environmental field.  This 
strategy may be useful when 
attracting new, or retaining and 
reassuring existing, ógreenô 
consumers (emphasis added). 80 

 
By use of this approach, EU companies would be able 

to differentiate their wood and furniture products from, and 
thereby effectively compete against, lower priced foreign 
exports.  ñP rice com petition from  outside the E U  can be 
offset by strategies that closely couple product and image 
value of furniture.  óD ifferentiate from  non -EU imports, 
particularly those from  low  w age rate econom iesôò 
(emphasis in original). 81 However, there would be no 
requirement to scientifically prove the environmental 
claims made on such a label. 
 

C. Tort Liability Costs  
  

If the precautionary principle became a formal U.S. 
legal standard, companies would be obliged to satisfy a 
broad, affirmative, forward-looking legal óduty of careô as a 
precondition to securing market authorization and market 
access for their products.  T his ñduty of positive 
obligationé requiresé industry actors to be fully inform ed 
about the possible consequences of environmental 
change;ò82 i.e., companies are put on advance notice that 
they must not engage in activities currently that may 
potentially trigger unascertainable but serious risks of harm 
sometime in the future.  The precautionary principle applies 
to commercial participants at all levels of the global 
product supply chains, each of which must show that they 
have follow ed óbest practiceô in designing new  products 
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from  conception even if óbest practiceô is never really 
known because it is still in the process of evolving. This 
has been interpreted to mean that an economic actor would 
be deem ed not to have satisfied its duty of care ñeven if 
best practice and appropriate regulatory rules [were] 
follow ed.ò83 Companies must endeavor to ensure that the 
manufacturing methods they employ and the potential uses 
to which their products or substances are ultimately placed, 
even if presently unknown, will have as minimal a health 
and environmental impact as possible (without regard to 
óreasonablenessô), irrespective of the costs to industry.84 

 
Within the transformed U.S. tort system precautionary 

principle advocates envision, legal liability would be 
triggered merely as the result of a prima facie breach of a 
broader obligation/responsibility imposed by civil law, and 
the failure to satisfy a greater evidentiary burden of proof 
normally imposed under the criminal law.  Thus, liability 
for violation of precautionary principle-based regulations 
would be premised on, but would go beyond the U.S. 
common and statutory law of negligence, strict liability, 
óproducts liabilityô and public nuisance.  

 
A  case in point is A rticles 5 (óP reventive A ctionô) and 8 

(P revention and R em ediation C ostsô) of the recently 
enacted Commission Directive on Environmental 
Liability,85 w hich im plem ents the E U  ópolluters payô 
principle.  A rticle 5 provides that, ñW here environm ental 
damage has not yet occurred but there is an imminent threat 
of such damage occurring, the operator shall, without 
delay, take the necessary preventive m easures.ò  A rticle 8 
provides that, ñT he operator shall bear the costs for the 
preventive and remedial actions taken pursuant to this 
Directive. Judging from its other provisions, strict liability 
would be favored over fault-based liability (negligence)86 
to prevent óenvironm ental dam ageô from  ñcertain high-risk 
activities [such as] manufacturing, transport and storage of 
dangerous substances, waste management, discharges of 
substances into ground or surface w ater, etc.ò87 ñB usinesses 
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primarily affected are those involved in traditionally 
polluting activities, such as plants releasing heavy metals 
into water or into the air, installations producing dangerous 
chem icals, landfill sites and incineration plants.ò88 

 
The White Paper upon which this directive was based, 

further explains the objective and scope of this liability 
regime, as follows: 

 
The objective of nearly all national 
environmental liability regimes is 
to cover activities that bear an 
inherent risk of causing 
dam ageé [,i.e.,] (dangerous) 
activitiesé [and to]é linké the 
liability regim eé w ith the relevant 
EC legislation on protection of the 
environm enté T he activities to be 
covered, with respect to health and 
property damage and contaminated 
sites, could be those regulated in 
the following categories of EC 
legislation: legislation which 
contains discharge or emission 
limits for hazardous substances into 
water or air, legislation dealing 
with dangerous substances and 
preparations with a view (also) to 
protecting the environment, 
legislation with the objective to 
prevent and control risks of 
accidents and pollution, namely the 
IPPC Directive and the revised 
Seveso II Directive, legislation on 
the production, handling, treatment, 
recovery, recycling, reduction, 
storage, transport, trans-frontier 
shipment and disposal of hazardous 
and other waste, legislation in the 
field of biotechnology and 
legislation in the field of transport 
of dangerous substancesé some of 
these activities, such as activities 
with respect to genetically modified 
organisms (GMOs), are not 
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dangerous per se, but have the 
potential, in certain circumstances, 
to cause health damage or 
significant environmental damage. 
This could be the case, for 
example, in the event of an escape 
from a high-level containment 
facility or from unforeseen results 
of a deliberate release. For this 
reason it is considered appropriate 
for such activities to come within 
the scope of a Community-wide 
liability regime. 89 

 
Furthermore, it emphasizes how the strict liability 

regim e envisioned w ould ñm ak[e] people realise thaté [in 
addition to being responsible]é for the possible negative 
effects of their operationsé on other peopleôs health or 
propertyé they are also responsible for possible 
consequences of their acts with regard to nature. This 
expected change of attitude should result in an increased 
level of prevention and precautionò (em phasis added).90 
Moreover, it would encourage public interest 
(environmental and consumer) groups to commence actions 
directly against defendants ñas if [they] were taking over 
the role of the public authority for the specific caseé where 
the public authority is thought to be in default.ò91 

 
Were the precautionary principle to become U.S. law, it 

would shift the legal burden of proof from government to 
industry by requiring that industry produce a sufficient 
quantity of testing evidence that also qualitatively 
persuades government regulators of a product or 
substanceôs ósafetyô or óharm lessness.ô92  In essence, 
industry must overcome a higher threshold of persuasion 
(legal standard of proof) than that currently called for in 
civil litigation within the U .S . (i.e., óproof beyond a 
reasonable doubtô, as found in U .S . criminal litigation, 
rather than óproof by preponderance (or balance) of the 
evidenceô). ñP recaution m eans, in effecté that one is guilty 
until proven innocent when tampering with the 
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environm ent iné [potentially]é  risky w ays.ò93 This would, 
in effect, create a rebuttable presumption (an inference) of 
negligence in favor of the plaintiff with merely the 
presentation of circum stantial evidence of the defendantôs 
failure to act reasonably, consistent with the disputed legal 
doctrine of res ipsa loquitor.94  

 
One need only look to the proposals contained within 

the E U  C om m issionôs G reen P aper on P roducts L iability ð   
(which reviewed how an earlier EU Directive on Products 
Liability95 had been implemented in the Member States) ð   
to see how the precautionary principle would likely impact 
producer liability in U.S. tort litigation. 

 
One of the proposals says that if the plaintiff proves that 

he has been hurt and that the product is defective, causation 
should be inferred. The burden should be on the defendant 
to show that his product didnôt cause the harm. There has 
not been anything exactly like this in the United States. 
There is a doctrine called res ipsa loquitur which allows 
circumstantial evidence to be used to infer defectiveness of 
a product, and sometimes logical contortions have been 
made to jump over causation issues, but that proposal has 
never really taken root.[A] young professor from England 
w ho w as cham pioning this proposalé said, ñW e need this 
change because we do not have adequate provision for 
discovery from defendants. We do not have the system that 
you have in the United States where, in a personal injury 
case, a victim can obtain relevant documents from the 
defendant. So in light of that, let the defendant prove that 
his product didnôt cause harm ò (em phasis in original). 96 

 
Moreover, American technology developers, product 

manufacturers and designers and substance formulators 
would be prevented from claiming that they had exercised 
reasonable care by following then-prevalent ócustom ary 
industry practicesô97 or óstate-of the-artô technical/scientific 
standards, when responding to a products liability or toxic 
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tort action based on negligence or strict liability.98 The so-
called óstate-of-the-artô defense provides that, ñT here is no 
liability for the producer if the state of scientific or 
technical knowledge at the time the product was marketed 
m ade the defect in the product undiscoverable:ò  99 

 
State-of-art or ñdevelopm ent risk 
really has tw o parts. O ne part isé  
where you could have known about 
a riské B ut thereôs another part.  
S upposeé you know  w hat the risks 
are but there is no way to avoid that 
risk under current technology.  Yet 
itôs a law ful product.  Itôs a product 
that is lawfully sold.  In the United 
States and most of our courts, that 
is a defense as well.  It really 
m eans that under science thereôs a 
product that has certain risks but 
there is no knowledge of how to 
avoid them.  It would seem helpful 
in Europe to have that concept in 
the law, too, but it is not there 
under the black letter, as 
development risks are currently 
defined in the code, because when 
the code was established those who 
were crafting it did not want to 
address that issueò.100   ñ[S ]om e 
[American] states [,in fact,] have 
established statutory presumptions 
that a product is not defective101 if 
its design conform s to the óstate of 
the artôò, w hich w ould no longer be 
available (emphasis added).102 

 
As the EU White Paper on Environmental Liability 

(2000) indicates, however, although the ódevelopm ent riskô 
defense (or, at least, one part of it) was previously provided 
for in Article 7(e) of the EC Products Liability Directive, 
political pressure later mounted to abolish it, consistent 
with the precautionary principle. 103The prior 1999 Green 
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P aper on P roducts L iability had also ñproposed abolishing 
the development risk defence...ò 104Apparently, 

 
Back when [that] code was 
established, there had been ña very 
strong feeling that manufacturers of 
products should be liable even if 
they neither knew nor could have 
discovered a risk, particularly with 
respect to pharmaceuticals and 
chemicals.  On the other hand, 
people from those industries and 
others said it was unfair to impose 
liability on a producer that neither 
knew nor could have discovered a 
particular risk.  It would deter 
innovation and willingness to put 
new products on the market, 
particularly in the pharmaceutical 
area.  In Europe they sort of split 
the baby.  They put a development 
risk in the code, but said if a certain 
country didnôt like it they didnôt 
have to take it.  Most of the 
countries adopted the development 
risk defense, and it continues to be 
under attack with the same 
fundamental policy issues.ò 105 
 

Following removal of this defense, producers would 
again be held liable ñfor defects in their product that could 
not be discovered at the tim e the product w as m arketed.ò106 
Since this defense incorporates economic cost-benefit 
analysis, its loss would systematically predispose the legal 
and economic outcome107of tort cases in favor of plaintiffs, 
and thereby stifle innovation:108  

 
We can show in the United States 
that our experiment in getting rid of 
that defense failed.  The Supreme 
Court of New Jersey, in a case 
called Beshada v. Johns-Manville 
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Products Corporation, in the 
eighties got rid of it.  In the context 
of an asbestos case the Supreme 
Court of New Jersey said that a 
manufacturer could be subject to 
liability if it neither knew nor could 
have known about a risk.  The 
Supreme Court of Louisiana, in a 
case called Halphen v. Johns-
Manville Sales Corporation, said 
the same thing.  There was a 
decision in Montana and a decision 
in Hawaii that said the same thing.  
Most of the cases were either 
retracted or confined to asbestos by 
the courts themselves, or 
legislatively overruled.  The 
Supreme Court of New Jersey 
pulled back and confined it to 
asbestos, and then its legislature 
came in and overruled it. The same 
thing happened in Louisiana where 
a lower court attempted to apply 
the rule of Halphen to escalators, 
and all escalators in Louisiana 
came to a halt, and people who had 
difficulty climbing stairs had 
difficulty climbing stairs.  We have 
learned from our experience that 
abolishing the development risk 
defense has social consequences.  
We shared that experience with the 
Commission that put out the Green 
P aperò (em phasis added). 109 

 
T he duty to exercise óprecautionô during the course of 

oneôs activities to the extent they involve a foreseeable risk 
to foreseeable parties seems already firmly entrenched 
within the U.S. case law on negligence.  In addition, courts 
have imposed on parties a duty to exercise precaution to 
prevent the negligent acts of third persons from causing 
foreseeable harm to others, especially if serious risks of 
harm are likely to occur. The adoption of the precautionary 
principle by U.S. federal and state regulators, however, 
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would arguably serve to overrule U.S. case law.  It would 
extend the duty to exercise precaution to new activities and 
parties for purposes of preventing suspect substances, 
products and technologies from causing unforeseeable 
harms to the public at large. 

 
The prospect of greater economic and social costs 

resulting from more prolific regulation and more frequent 
litigation and damage awards induced by these changes 
should not be underestimated:   

 
[I]n Europe, little thought is given 
to the possibility that adding more 
regulation and liability might not 
be in consum ersô interests. 
Obviously, in the case of 
regulation, when you increase 
regulation, roughly speaking, you 
increase costs and decrease 
choices, which might not be what 
the consumers would particularly 
prefer. Similarly, in the case of 
liability , Europe has gone through 
the same trends that the United 
States hasð i.e., a shift towards 
strict liability over the last fifty 
years.  However, it is not clear that 
strict liability advances consum ersô 
interests, and it is not clear that it 
lives up to its advance billing of 
cost internalization. For example, 
strict liability does not deter any 
better than fault liability, because 
you cannot deter what you cannot 
know or foresee. Strict liability 
does of course decrease activity 
levels, providing less of the 
products or services that 
consumers may want. Similarly, 
strict liability is not particularly 
good at risk spreading, one of its 
other principal justifications. It is 
basically a very inefficient one-
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size-fits-all insurance policy.ò 
(emphasis added).110 

 
O ne need only recall the ñm assive liabilities 

[previously] imposed on Dow Chemical because of silicon 
breast implants to see how the changes in U.S. law called 
for by precautionary principle advocates will impact the 
tort liability of American companies.  [In that case,] 
liability was imposed despite the almost complete lack of 
evidence meeting traditional scientific standards that the 
implants in fact caused the chronic fatigue syndrome and 
other ailm ents they w ere accused of causingò (em phasis 
added).111 

 
E ven w ithout regard to the precautionary principlesô 

challenges, U.S. manufacturing, refining, extracting, energy 
and waste-related services companies and their downstream 
suppliers are already reeling from the current tort litigation 
ólotteryô created by am bitious A m erican trial law yers. If, 
then, the Bush Administration is to take the pragmatic 
approach to tort reform it has advertised, it must also 
prevent a formal precautionary principle from hijacking 
American risk regulation and tort law. 

 
G iven E uropeôs aversion to risk, it is not surprising that 

the EU White Paper on Environmental Liability concluded 
that the overall economic impact that precautionary 
principle-based environmental regulation has had on the 
international competitiveness of European industry, 
especially small and medium-sized businesses, has been 
minimal. The Commission has never professed to be 
knowledgeable about how businesses operate, let alone 
how difficult it would be for businesses to recover high 
regulatory, administrative and liability costs in the pricing 
of their products.  What this reaffirms, however, is the 
enduring political influence of ideological environmental 
and consumer groups in the European policy-making 
process.  Indeed, a review of other EU Commission 
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documents and the anecdotal evidence provided by 
European industry tells a decidedly different story. 

 
D. Insurance Costs Related to 
Development Risk 
 

Insurance law experts also have noted the potentially 
adverse impact that the precautionary principle would have 
on the current U.S. insurance system.  That system is based 
on the late nineteenth century social paradigm of 
ósolidarity-based governanceô, w hich has prevailed in the 
U.S. since the New Deal era. The solidarity approach arose 
in place of w hat w as then the óprovidenceô or óact of G odô 
paradigm.112  It sought to address the problem of industrial 
work accidents by providing truly innocent victims with 
compensation without regard to assessment of fault.  It also 
prom oted the ñsharing of risks across society in the nam e of 
reducing the overall suffering of the 
population[,]é recognized accidents as ordinary features 
[risks] of modern life to be actuarially predicted[,]é and 
ameliorate[d] systematic losses through technology and 
[balanced113] regulation.ò114 In other words, the solidarity 
approach ñplaced great em phasis on scientific know ledge 
to predict the extent of losses and craft regulatory 
approaches tow ard am eliorating them .ò 115 

 
Precautionary principle advocates seek to replace that 

system  w ith a new  ósafetyô paradigm  of prevention.  T he 
safety paradigm focuses on new types of catastrophic 
environmental threats that loss spreading and balanced 
regulation would arguably be unable to address.  These 
include global warming and the potential impact of 
hazardous chemicals and biotech foods:   
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In place of the repetitive accidents, 
e.g., industrial injuries and 
automobile accidents, the 
developed world is increasingly 
politically focused on what Ewald 
calls óthe return of disastersô.  
T hese new  threats,é advanced 
technology disasters and medical 
errorsé do not lend them selves to 
the dominant strategy of solidarity, 
i.e., compensating victims 
regardless of faulté [T ]he safety 
paradigm is informed by awareness 
of the uncertainty of scientific 
knowledge and the inability to 
predict certain kinds of catastrophic 
events.  This lends itself to what 
has been called in environmental 
policy the óprecautionary 
principleô i.e., the notion that when 
catastrophic losses are possible and 
scientific knowledge is uncertain 
the most appropriate risk policy is 
not to take the risk at all  (emphasis 
added). 116 

 
Proponents of this new paradigm dismiss probabilistic 

risk theory as unreliable to predict and control catastrophic 
harms in advance. They argue that the actuarial bases 
underlying risk prevention and control do not apply to 
certain catastrophic hazards, which, because of their 
irreversible and/or irreparable nature are fundamentally 
different than industrial and auto accidents.  Such bases 
require clear, relatively certain and available information 
upon which risk management decisions can be made, and 
the legal and social deterrent effect of after-the-fact liability 
for harm.117 Consequently, in their view, risk theory cannot 
provide the ñefficientò level of prevention or advanced 
prediction of future costs of harm necessary to address the 
financial and social dimensions of uncertain future 
catastrophic events.   
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According to at least one insurance law expert, such 

thinking ñthreatens an U.S. insurance system that is based 
on the idea that insuranceò involves fixed prem ium s paid in 
advance for guaranteed benefits in the event of loss.ò118 In 
his opinion, this would precipitate a fundamental systemic 
change that would entail the incorporation by insurers of 
ópost-loss assessm entsô into their insurance contracts: 

 
Early insurance arrangements 
addressed the problem of 
uncertainty by incorporating post-
loss assessments, so that the 
premiums paid by members of the 
insurance pool were adjusted to 
reflect recent losses. The 
precautionary principle counsels us 
to return to this old-fashioned 
approach. Assessment insurance is 
tailor-made for the uncertainties 
upon which the precautionary 
principle rests. 119 

 
This means, in effect, that the cost of insuring against 

possible future catastrophic losses would no longer be 
based solely on fixed premiums.  Rather, they would also 
depend on the levy of an additional charge following the 
occurrence of an inevitable and non-preventable 
catastrophic event that is determined based on a final 
assessment of the resulting damages. And, these costs could 
conceivably multiply in the absence of a reliable post-loss 
assessment mechanism, if those who are forced to suffer 
the losses on their own (i.e., the uninsured) demand that 
industry be subject to increased liability and/or that 
government clamp down on entrepreneurial activity via 
increased regulation.  

 
C onsidering that governm entôs com petence in post-loss 

assessment is relatively untested, this insurance law expert 
believes that ñthe result of clamping down will be a series 
of expensive Maginot lines against risk, each of 
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w hiché protect[s] society against a know n risk, w hile 
doing nothing to protect society from  the unknow n.ò120 It is 
quite possible, therefore, that ñthe efforts taken in the nam e 
of the precautionary principle may even increase our 
vulnerability to the unknow n.ò121 

 
According to this expert, drugs and other health 

technologies present two cases where the current insurance 
system ôs failure to adequately address ódevelopm ent riskô 
will ultimately result in greater regulatory and insurance 
costs. ñD evelopm ent risk [is] the risk that a product w ill 
produce a kind of harm that is not foreseeable at the time of 
design but for which the manufacturer is liable under the 
principle of strict liability.ò122 In his opinion, liability 
insurers are likely to design insurance contracts covering 
such activities in a manner that avoids development risk 
(i.e., through exemptions or limitations in coverage). As a 
result, the pool of insurance monies available to cover 
catastrophic losses suffered by society will be 
correspondingly reduced.  If, the partially insured 
businesses operating within these sectors are then forced 
into bankruptcy because the catastrophic liability claims 
they face exceed their policy coverage amounts, there will 
be even few er funds available to com pensate societyôs 
victims for losses suffered as the result of such events. 

 
The real concern, however, is that the public and media 

hysteria created by successful environmental NGO fear 
campaigns will exacerbate the losses already suffered, and 
cause the ñuncom pensated victim s to clam or for 
criminalization of environmental law and to call for [more] 
extreme [regulatory] efforts to prevent loss in the 
future.ò123 In the words, of French insurance expert 
F rancois E w ald: ñóT he appearance of the precautionary 
principle is registered in the context of victims who are no 
longer satisfied with compensation, no matter how large, 
but who are only satisfied when those responsible are held 
crim inally liable.ôò 124 
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Other legal academics have proposed an alternative 
mechanism to facilitate the shift from public risk bearing to 
private risk bearing (internationalization of potential 
environmental externalities) called for by the precautionary 
principle ð  the requirement of costly assurance bonds.  
 

In application, a bond is a 
declaration of ex-ante liability 
rather than the current practice of 
the burden placed on harmed 
parties to raise claims ex-post. The 
bond would be held to compensate 
those affected by the (ex-ante) 
immeasurable harm or until the 
uncertainty of risk had been 
reduced to commercially viable 
levels. 125 

 
In effect, companies would be obliged to post a bond in 

advance in an am ount equal to the ów orst case scenarioô 
losses, in order to later engage in an economic activity 
deemed by regulators and/or civil society to pose uncertain 
environmental or health risks.  Over time, the bonding level 
would decline if the presumed losses failed to materialize 
or the uncertainty factor was reduced.  But, in the end, the 
burden w ill be placed on all com panies ñto provide 
evidence that the expectation of harm has declined and that 
their capital should be returned.ò 126 

 
According to these experts, bonding serves several 

purposes: 
 

First and most importantly it 
pushes incentives ahead in time. 
Funds are posted ex-ante. Second, 
bonding is [an] 
incentiveé [different from  the 
threat of litigation and large 
fines]é com patible [w ith] m aking 
the producer of the risk bear the 
risk.  Third, bonds are insurable 
creating a market for the risk and 
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reducing the cost on the firm.  
Fourth, bonding rates are dynamic.  
As information is revealed, through 
additional research or post-market 
surveillance, over time and risks 
are reduced, bonding levels would 
be ratcheted down reducing the 
burden on the firm.  Finally the 
firm adapts its capital plan because 
of the explicit and ex-ante 
identification of the risk. 
Theoretically, the design is to 
reduce cavalier behavior by the 
firm without destroying the 
incentives for innovation. 127 
 

Although multinational corporations could arguably 
absorb the expense of posting an assurance bond, small and 
medium sized companies would likely be devastated if 
compelled to do so.  The cost of bonding would likely be 
disproportional to the size of most SMEs in terms of 
employment, sales revenues generated and the contract 
value of activities engaged in.  And, it would also likely 
consume hard-to-come-by working capital funds that are 
indispensable to  research and development and 
maintaining essential business operations and employment 
and a positive community reputation.  Once again, one 
need only look at the evidence to discern how the EU will 
soon incorporate the requirement of purchasing financial 
security instruments such as assurance bonds into its 
ópolluters payô liability directive.128  

 
E. Insurance Costs Related to 

Climate Change 
 

Apart from product development risk, the inability of 
the current insurance system to address many of the 
uncertain possible future economic and social losses arising 
from global warming-induced climate change presents 
another such example. The consulting arms of international 
reinsurance companies such as Munich Re, Swiss Re and 
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Marsh McLennan are busily advising multinational 
companies of the need to mitigate their potential exposures 
to environmental liabilities and financial costs surrounding 
climate change risks.  At least one American academic has 
estim ated that ñ$2.7 trillion of the $10 trillion U.S. 
economy is susceptible to weather-related loss of revenue, 
m eaning that an enorm ous num ber of com panies have óoff-
balance sheetô risks [unaccounted for in a financial 
accounting sense] related to climate. This could wound 
corporate America in a lot of ways, particularly as 
insurance com panies discover this new  area of risk.ò 129 

 
Their sales pitch generally proceeds as follows: 

 
As investors and insurers demand 
better disclosure of environmental 
liabilities and better corporate risk 
management, more central control 
of global environmental risks is 
required. Thus, companies need to 
have a comprehensive system to 
identify, assess and mitigate 
environmental risks across their 
global operations, and understand 
their financial impacts. Insurance 
companies can not make informed 
underwriting decisions without 
better information about all risks, 
including systematic environmental 
risks and liabilities like climate 
change. 130 

 
It is then followed by what appear to be scientific and 

economic justifications:  
 

Climate Change will have a variety 
of financial impacts: Health 
Insurance - óC lim ate change w ill 
lead to a resurgence in infectious 
disease unseen since the 19th 
centuryô- Paul Epstein, Harvard 
Medical School; Property 
Insurance ï  óW orld - wide 
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economic losses due to natural 
disasters  appear to be doubling 
every ten years, & have reached 
$1trillion over the past 15 yearsô - 
Munich Re (3/2002); Impact on 
profits ï  óC om panies w ill incur 
significant, & differing, material 
increases in operating costs due to 
increases in energy prices and 
G H G  effects on suppliersô - Martin 
W hittaker, Innovest; óIn a carbon - 
constrained future, climate change 
becomes a key financial issueô- 
John Fitzpatrick, CFO, Swiss Re 
(emphasis added).131 

 
Natural disasters brought about by 
climate change are forecast to cost 
the finance industry 85 billion 
pounds per year within the next 10 
years, according to a UN 
Environmental Program Finance 
Initiative (UNEPFI) report.132  
Climate change affects our business 
in other ways.  It has the potential 
to create uncertainty for morbidity 
rates, influencing life and health 
reinsurance business, [to] affect the 
future performance of investments 
and [to] create new liabilities for 
our corporate clientsé R einsurers 
need to anticipate what the impact 
of activities today will have on the 
business of tom orrow é O ur goal is 
to understand the risks, to adapt 
business and assist clients through 
knowledge sharing and risk 
solutions.  Supporting efforts to 
reduce greenhouse gas emissions is 
part of the process because it can 
reduce the uncertainty generated by 
climate change.133 

 
But, a closer look at European reinsurance company 

activities reveals what they are really after.  They are 
seeking to avoid or mitigate their own liability for possible 
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future direct and indirect reinsurance losses to which they 
are subject under their current insurance and reinsurance 
contracts, just as they are seeking to do with respect to 
development risk.  Initially, this can be accomplished by 
spreading the potential insurance and financial risks and 
higher related costs to their American competitors, and 
ultimately to their American clients. European reinsurers 
can also hope to influence human settlement patterns and 
catastrophe risk management practices through risk-
adequate insurance rates.134 ñR isk-adequate insurance rates 
and conditions may serve as an incentive to encourage loss 
prevention and guarantees the financial compensation for 
catastrophe losses.ò135 

 
For example, European reinsurance companies have 

sought to reduce their primary insurance and reinsurance 
property and casualty coverage of new policies that secure 
existing or newly planned commercial and residential real 
property assets located along densely populated, storm-
prone European and U.S. coastlines.  These limited and 
reduced coverage policies are likely to negatively impact 
property development, reduce the pool of available 
insurance funds, and drive up national and regional 
insurance rates beyond the reach of many European and 
U.S. property owners.  As a result, remaining owners will 
then be forced to bear catastrophic losses from natural 
disasters on their own (with limited or no insurance), and, 
arguably this will lead them to demand immediate 
government action to cover their losses. That action will 
likely entail holding greenhouse gas (óG H G ô) ópollutingô 
industries responsible for their past GHG emissions 
pursuant to a precautionary principle-based strict liability 
regime, and governmental enactment of stringent hazard-
based regulations to restrict GHG emissions in the future.  
Consider: 

 
Most policies covering natural 
disasters are renewable on a yearly 
basis.  When risks become too 
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expensive, insurers can simply 
w alk aw ayé If clim ate change 
starts inflicting losses, insurers will 
again head for the exits.  Just such 
insurer flight has already caused 
problem s in N orth C arolinaôs O uter 
B anks and in parts of N ew  Y orkôs 
fabled Hamptons, [let alone along 
the Florida coastline] where coastal 
storms are eating up homes and 
businesses. When insurance 
companies quit these high-risk 
places, the burden shifts to banks.  
B ut they donôt have the sam e 
freedom simply to cancel 
mortgages and loans.  What will 
happen to the markets if banks start 
demanding insurance for weather-
related events that is either 
prohibitively expensive or 
completely unavailable?136 

 
As noted above, the projected increases in insurance 

costs derive from both direct and indirect risk sources.  
Direct risks include climate-related physical impacts, 
interruptions in production, changes in market demand and 
changes in market supply and/or production costs.  Indirect 
risks include GHG regulatory costs, negative impacts on 
company reputation and the risk of litigation.137 The 
German reinsurance industry has estimated the potential 
market value of both types of risks to be between U.S.$ 
210-915 billion globally, and for this reason, has 
recommended that climate-related risks be included in 
company debt ratings.138 

 
H ow ever, because ñit is difficult to quantify the actual 

and future [long-term] impacts of climate change on 
catastrophe lossesò, E uropean reinsurers have focused their 
attention instead on the more expensive shorter-term 
indirect risks.  Even before the EU GHG emissions trading 
regime entered into force in January 2005, regulatory risks 
had been identified as the most significant: 
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Given the magnitude of the EU 
scheme and the potential pace of 
introduction ï  one might note an 
implementation time of less than 5 
years in the EU ï in combination 
with a lifetime of over 40 years of 
technical equipment in several 
sectors, GHG emissions should be 
assessed as risks in other nations as 
w ellé T he allocation of allow ances 
to installations covered by the 
emissions trading scheme equals 
the setting of emission targets and 
is thus one of the most crucial 
aspects of the design of the EU-
ETS.  Installations emitting more 
than they can ópayô w ith 
allowances face substantial 
financial penalties: 40 euro per 
excess ton of CO2 from 2005-2007, 
and 100 euro per excess ton of CO2 
equivalent in the period 2008 ï
2012é M onetary im pacts on 
companies may occur in the short-
term due to price fluctuations for 
CO2 allowances and/or mitigation 
credits (emphasis added).139 

 
And, predictably, European reinsurers have discovered 

additional indirect insurance risks necessitating new 
insurance products that will ultimately be subject to 
coverage limitations.  For example, they have alerted 
corporate directors and officers of the growing risk that 
they may be subject to liability from shareholder derivative 
suits for failing to effectively manage their companyôs 
carbon emissions consistent with GHG emission 
regulations. According to Swiss Re, the second largest 
reinsurance company in the world,  

 
[W]e were the first in the industry 
to identify and act upon the 
potential climate change related 
risks in directorsô and officersô 
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(D & O ) insuranceé While the 
company does not presently plan 
any restrictions, we are making 
clients aware that directors and 
senior managers may in the future 
be held responsible if their 
companies fail to manage their 
carbon liabilities effectively or to 
comply with emissions regulations 
(emphasis added). 140 

 
What this really means, however, is that, 

 
[T]hey may be liable for 
dam agesé if insurers like financial 
giant Swiss Re start changing the 
insurance policies that insulate 
directors and officers from the 
costs of lawsuits from the actions 
of their corporationsé C hris 
Walker of Swiss Re describes how 
this might come about with regard 
to climate change.  He notes that 
energy giant Exxon/Mobil accounts 
for roughly 1% of global emissions, 
and has aggressively lobbied 
against any efforts to reduce 
greenhouse gases.  óS oô, says 
W alker, ów e m ight then go to them  
and say, since you donôt think 
clim ate change is a problem , w eôre 
sure you w onôt m ind if w e exclude 
climate related lawsuits and 
penalties from your D&O 
insurance.ô S w iss R e recently set 
the stage for such action by sending 
a questionnaire to its D&O 
customers inquiring about their 
com panyôs strategy to deal w ith 
climate change regulations.141 

 
Indeed, S w iss R e w as reported to have ñannounced in 

2002 that it would withdraw liability coverage from 
executives at companies that fail[ed] to adopt adequate 
clim ate change policies.ò142 



117 
 

 

 
Furthermore, these companies have endeavored to 

generate new demand for renewable energy and less 
carbon-intensive energy sources and promote new 
insurance and investment vehicles (or hybrid products) 
which their affiliates can underwrite, invest in, and/or 
finance in support of sustainable development.143  
Electrofinance is one such financial product:  

 
Electrofinance combines property-
casualty insurance, electricity 
serviced, and an annuity into a 
single product, whereby any 
savings from reduced electricity 
bills due to aggregated demand and 
increased efficiency goes either 
into the annuity portion or to pay 
down a low-interest, long-term loan 
on a photovoltaic 
system é Electrofinance [is] a 
product that could prove attractive 
to insurance and other financial 
service companies purely for 
business reasonsé W hat seem s 
clear is that the best way to spur the 
American insurance sector to 
action is to show them that such 
activities can rapidly provide a 
profit through new business 
opportunities or through loss 
mitigation (emphasis added). 144 

 
These companies have sought to render consulting 

services to multinational companies that focus on carbon 
risk m itigation and consum er ócarbon brandingô.  T hese 
services have been advertised as providing companies with 
the means to develop an internal governance system to 
reduce and offset their GHG emissions regulatory 
requirements.   

 
In essence, European reinsurance company climate 

change-related activities should be viewed for what they 
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really are ð  as a financial enterprise aimed at generating 
new sources of premium and non-premium income ð  and 
not as a serious attempt to save the global environment.  
ñC arbon reduction m ust be seen only as an incidental 
benefit.  In the past few years, many new avenues have 
opened for insurers to earn those profits as lines between 
insurance, banking, and other services begin to blur.ò 145 

 
Unfortunately, for American businesses, in order for 

these financial opportunities to multiply for European 
insurance and reinsurance companies, precautionary 
principle-based regulation, insurance and liability law must 
be exported from Europe to the United States.  

 
F. D&O Liability and the 
Business Judgment Rule 
 

It would appear that, through their words and deeds, 
international reinsurance companies such as Swiss Re, 
Munich Re and Marsh & McLennan are putting their 
multinational clients on notice about the potential D&O 
liability they may incur under U.S. common law because of 
their directorsô and officerôs actions or inaction.  Such 
ócoveredô liability could be triggered, for instance, as the 
result of a boardôs gross negligence in rendering a business 
decision.  Alternatively, it could attach as the result of a 
boardôs failure to rem ain adequately inform ed of and 
attentive to available and relevant information which could 
help it to decide how to mitigate company environmental 
litigation and regulatory risks, such as those that may be 
related to global climate change. 

 
These reinsurers may also be admonishing companies 

that their D&O policies may, in the future, no longer cover 
director liability for breaches of the fiduciary óduty of careô.  
For example, they may decide to raise premiums or to limit 
or exclude coverage whether or not a company director or 
officer directly and personally participated in the 
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commission of a tortious or illegal act in the course of 
fulfilling company responsibilities (e.g., a violation of an 
environmental statute). However, reinsurers well recognize 
that legal liability for such violations will not usually attach 
as the result of poor or negligent business judgment (and 
D&O coverage triggered), unless there is direct officer or 
director involvement in the suspect act and a failure of 
board oversight.146 One need only review and analyze the 
current U.S. case law surrounding the Comprehensive 
Environmental Response, Compensation, and Liability Act 
(CERCLA147) to see through these reinsurersô hollow  
warnings about the broadening scope of director, and 
hence, corporate liability.148 However, as with other areas 
of U.S. law, the current case law in this area is in the 
process of evolving and should be closely monitored.149    

 
What these reinsurers may also be saying is that the 

corpus of available and relevant information for which 
directors and officers of public companies should be held 
responsible in the future will include knowledge of the 
myriad activities conducted by their many small and 
medium-sized suppliers/contractors/agents.  Companies 
have already been held responsible for their failure to 
systematically monitor U.S. federal environmental statutory 
violations committed by their subsidiaries about which they 
should have been aware.150 Thus, according to these 
reinsurers, it would not be illogical to extend this 
information-gathering requirement so that it encompasses a 
review of all company supply chain activities.  In their 
view, this would motivate companies to develop and 
implement internal governance systems that can track and 
promote more environment-friendly supply-chain 
management practices consistent with sustainable 
development.  In other words, it would force multinational 
companies to dictate how their small and medium-sized 
suppliers should conduct their daily business operations. 

 
Pursuant to such a requirement, directors and officers 

w ould also need to rem ain attentive to and óenlightenedô 
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about emerging foreign regulatory trends and product 
standards, policies, and proposals, and to keep current 
regarding the status of ongoing intergovernmental 
regulatory and standards processes. D&O liability could 
thus arise in the absence of such knowledge, where it is 
show n that the boardôs inattentiveness or indecision 
prevented it from taking measures to reduce company 
climate change risk which, in turn, results in regulatory 
violations and a significant economic loss to the company.  
This would include failures to consider foreign 
environmental regulations such as the recently 
implemented EU GHG emissions trading and polluterôs pay 
liability regimes, as well as, any U.S. state and regionally 
(e.g., Northeast State) imposed or proposed GHG 
emissions cap legislation.  And, directors may even be held 
responsible if they fail to remain abreast of the current 
interstate litigation between state attorneys general over the 
E nvironm ental P rotection A gencyôs authority to regulate 
GHG emissions. 151 

 
Furthermore, precautionary principle advocates and 

environmental investors seeking more corporate 
accountability would like to extend such a broad 
knowledge mandate to other company activities deemed 
intrinsically hazardous to human health or the environment 
ï  even in the absence of scientific proof of possible harm.  
By putting companies on notice about the potential hazards 
posed by their continued production and/or use of 
chemicals deemed hazardous and the products containing 
or processed with them, or by pharmaceuticals, cosmetics 
or genetically-m odified organism s (óG M O sô), a board 
would be hard pressed not to establish an extensive internal 
process of information-gathering.  Under penalty of 
potential liability, they would have to engage in a regular 
pattern of decision-making that would raise issues related 
to product design, manufacturing, servicing, reclamation, 
recycling and/or disposal (i.e., product stewardship in the 
auto, appliances, electronic and electrical equipment and 
computer industries). 
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In each case, if director ignorance, inattentiveness or 

indecision results in a failure to consider and/or act against 
potential future regulatory liability and related economic 
loss, corporations, directors and officers could not rely on 
the óbusiness judgm ent ruleô (óB JR ô) as a legal defense. 
This would appear to be precisely the message that private 
ósustainabilityô indexed and mutual funds152 and socially 
and environmentally focused state pension and investment 
funds have been endeavoring to convey153 through their 
filing of shareholder resolutions.154 

 
Decisions of this type, even if they result in liability, 

however, have traditionally fallen within the province of 
the business judgment rule.  Pursuant to this common law 
doctrine, courts have typically deferred to the business 
judgment of directors, as long as they acted in good faith, 
with loyalty to the corporation and on an informed basis 
(with care).155 ñA lthough the [B JR ] com es into play w ith 
respect to all three, it is most intimately associated with the 
duty of care.ò156 If applicable, the BJR can serve as a 
defense to reduce director liability for mismanagement and 
breach of their duty of care.  Implicit within this defense is 
the recognition that not all director decisions will benefit 
the corporation or appear to be prudent.  Courts will not 
second-guess business decisions by directors provided the 
directors follow appropriate procedures in making the 
decision: 

 
As the Delaware Supreme Court 
has defined it, the duty of care 
requires directors to act with the 
sam e óam ount of care w hich 
ordinarily careful and prudent men 
w ould use in sim ilar circum stancesô 
157é B y invoking  the language of 
reasonable care, the duty of care 
seemingly would be violated 
whenever directors act negligently. 
At the same time, however, if the 
business judgment rule does 
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anything, it insulates directors from 
liability for negligenceé T he rule 
does so by providing a presumption 
that the directors or officers of a 
corporation acted on an informed 
basis, in good faith, and in the 
honest belief that the action taken 
was in the best interests of the 
company. As a result, even clear 
mistakes of judgment will not 
result in personal liability 
(emphasis added). 158 

 
At least one legal commentator has argued that, based 

on this and other cases, the B JR  should be construed as ñan 
abstention doctrine.ò159  In his view,  

 
[T ]he ruleôs presum ption of good 
faith does not state a standard of 
liability but rather establishes a 
presumption against judicial review 
of duty of care claims. Under it, the 
court abstains from reviewing the 
substantive m erits of the directorsô 
conduct unless the plaintiff can 
rebut the business judgm ent ruleôs 
presumption of good faithò 
(emphasis added).160 

 
In other words, the abstention doctrine recognizes that 

certain preconditions (rebutting the presumption of good 
faith) must first be satisfied before a court will undertake a 
review of the substantive m erits of directorsô decisions, 
even if that decision might involve dismissal of a 
shareholder derivative suit.161  Perhaps the clearest and 
most recent expression of the traditional formulation of the 
BJR was articulated by the Delaware Supreme Court in the 
recent case of Brehm v. Eisner.162  In that case, ñthe court 
explicitly rejected, as óforeign to the business judgm ent 
rule,ô plaintiffsô argum ent that the rule could be rebutted by 
a show ing that the directors failed to exercise ósubstantive 
due care.ôò163 Instead, the court found that the BJR requires 
only óprocess due careô: 
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Courts do not measure, weigh or 
quantify directorsô judgm ents. W e 
do not even decide if they are 
reasonable in this context. Due care 
in the decision-making context is 
process due care onlyé T hus, 
directorsô decisions w ill be 
respected by courts unless the 
directors are interested or lack 
independence relative to the 
decision, do not act in good faith, 
act in a manner that cannot be 
attributed to a rational business 
purpose or reach their decision by a 
grossly negligent process that 
includes the failure to consider all 
material facts reasonably available 
(emphasis added). 164 

 
Needless to say, the line between the exercise of gross 

negligence in rendering a decision and the absence of a 
conscious decision (indecision/inattentiveness) and failure 
to act is a fine one.  This is especially true, where 
reasonable persons could disagree about the relevance, 
veracity and usefulness of available information, 
particularly, whether it should serve as the basis for 
corporate action or inaction.  Indeed, from a business 
perspective, sometimes it is more prudent to wait and do 
nothing at all when faced with conflicting or unclear 
information.  There are often instances where the law is 
unclear on its face, where there is doubt about how it will 
be implemented, or where uncertainty exists as to whether a 
legislative proposal will ultimately be adopted. 

  
However, judging from the evolving BJR case law, 

while courts may not, except under extraordinary 
circum stances, review  board of directorsô substantive 
business decisions, they have become more proactive in 
reviewing the information gathering and review processes, 
(i.e. the internal governance mechanisms), upon which 
those decisions may ultimately be based. For example, in 
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Smith v. Van Gorkom,165 a shareholder derivative action 
was filed alleging that the act of approving a merger 
constituted a breach of the duty of care.  Based on the facts 
presented, the Delaware Supreme Court denied the 
directors protection under the BJR.  It premised its decision 
on an evaluation of ñthe boardôs m any procedural errors 
and irregularities.ò166  After focusing on the process by 
which the board made its decision, the court ñestablished a 
requirement [of] procedural or process due care as a 
prerequisite for invoking the [BJR. Consequently,] 
directors w ho fail óto act in an inform ed and deliberate 
m annerô m ay not assert the business judgm ent as a defense 
to care claim s.ò167 This determination was consistent with 
the Delaware Suprem e C ourtôs prior ruling in the Aronson 
v. Lewis168 case, which held that the business judgment rule 
w as inapplicable ñw here directors have either abdicated 
their functions, or absent a conscious decision, failed to 
act.ò169 ñ[T ]he directors of a corporation [must] act [] on an 
informed basis, in good faith, and in the honest belief that 
the action taken was in the best interests of the 
com pany.ò170 

 
The Gorkom courtôs ruling had been extended by the 

Delaware Chancery Court in In re C arem ark Intôl Inc. 
Derivative Litigation.171 In the Caremark case, the court 
recognized the duty of the board to remain adequately 
informed before rendering decisions, and the important role 
that monitoring systems can play in assisting the board to 
fulfill that duty: 

  
[I]n order for the corporate Board 
to live up to its duty of care, 
appropriate information is 
necessary [and that] [m]onitoring 
systems, presumably, would assist 
the Board in gathering this 
information. Thus, in order to 
satisfy their obligation to be 
reasonably informed about the 
activities of the corporation, 
Boards should have monitoring 
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system s in place in order óto 
provide senior management and 
é the board itself tim ely, accurate 
information sufficient to allow 
m anagem ent and the boardé to 
reach informed judgments 
concerningé the corporationôs 
com pliance w ith law .ô O nce such a 
system is implemented, the details 
of the system are matters of 
business judgment protected by the 
BJR (emphasis added). 172 

 
T he court strongly suggested, therefore, that ñthe failure 

to have such a system in place could lead to director 
liability for losses caused by the [ignorant] violation of 
applicable legal standards.ò173 

 
In the more recent case of In Re Abbot Laboratories 

Derivative Litigation174, the U.S. Court of Appeals for the 
Seventh Circuit allowed a claim to go forward which 
ñalleg[ed] that directors of A bbott L aboratories knew of 
significant problems [repeated FDA notices of safety 
violations at a major division] and [yet] decided that no 
action w as required.ò175 According to the court, 

 
The allegations if proved showed a 
ósystem atic failure of the board to 
exercise oversightô.  T he court 
found that six years of 
noncompliance resulting in the 
largest civil fine ever imposed by 
the F D A  óindicate that the 
directorsô decision to not act w as 
not made in good faithé  176 

 
In effect, the court ruled that if directors neglect to look 

at an issue important to the corporation, they would be 
found to have breached their fiduciary duty of good faith, 
thereby rendering the BJR unavailable as a defense. 
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Most recently, In In re the Walt Disney Co. Derivative 
Litigation177, the D elaw are C hancery C ourt accepted ñan 
amended complaint against Disney directors arising out of 
the same severance payments [made] to [Michael] Ovitz 
that underlay the Delaware Supreme Courtôs broad reading 
of the [BJR] in Brehm.ò178 As noted in the Brehm case, ñthe 
W alt D isney C om pany [had] approved the outgoing C E O ôs 
termination contract without investigating the cost of 
term ination or even reading the contract.ò179 ñA ccording to 
the Chancellor, the allegations in the amended complaint 
were not that the directors were negligent or even grossly 
negligent, but rather that they had notò óexercised any 
business judgment or made any good faith attempt to fulfill 
the fiduciary duties they owed to Disney and its 
shareholders.ô180  

 
These facts, if true, do more than 
portray directors who, in a 
negligent or grossly negligent 
manner, merely failed to inform 
themselves or to deliberate 
adequately about an issue of 
material importance to their 
corporation.  Instead, the facts 
alleged in the new complaint 
suggest that the defendant directors 
consciously and intentionally 
disregarded their responsibilities 
adopting a ów e donôt care about the 
risksô attitude concerning a m aterial 
corporate decision.  Knowing or 
deliberate indifference by a director 
to his or her duty to act faithfully 
and with appropriate care is 
conduct, in my opinion, that may 
not have been taken honestly and in 
good faith to advance the best 
interests of the company.  Put 
differently, all of the alleged facts, 
if true, imply that the defendant 
directors knew that they were 
making material decisions without 
adequate information and without 
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adequate deliberation, and that they 
simply did not care if the decisions 
caused the corporation and its 
stockholders to suffer injury or 
loss.  Viewed in this light, 
plaintiffôs new  com plaint 
sufficiently alleges a breach of the 
directorsô obligation to act 
honestly, and in good faith in the 
corporationôs best interests for a 
Court to conclude, if the facts are 
true, that the defendant directorsô 
conduct fell outside the protection 
of the business judgement rule 
(emphasis in original). 181 

 
T herefore, in the C ourtôs view , ñW here a director 

consciously ignores his or her duties to the corporation, 
thereby causing economic injury to its stockholders, the 
directorôs actions are either ónot in good faithô or involve 
óintentional m isconductôò, and thus should be subject to 
liability.182  

 
Some legal experts have advised that the Disney case 

ñhas the potential to raise the [substantive common law] 
legal standard to w hich directors m ust adhereé [i.e., the 
fiduciary duty ow ed to the corporation]é to avoid personal 
liability.ò183 Other legal experts have focused on the 
jurisdictional issues.184  They believe that the Delaware 
court has acted because it is concerned about the federal 
incursion of the Sarbanes-Oxley Act of 2002 on state 
corporate law.  However, Delaware Supreme Court Chief 
Justice Veasey has denied that the Disney case involves 
anything m ore than ña sim ple application  of existing case 
law ò or that it has set any new  precedents.  A ccording to 
Chief Justice Veasey,  

 
[The business judgment rule is 
alive and w ellé W hat is evolving 
isé the attention paid to the 
process used by directors, and the 
issue of good faithé B oards need to 
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know  theyôre not living in 1963 
anym oreé [T hat process should be 
judged]é against a backdrop of 
relevant Sarbanes-Oxley [statutes], 
SEC rules, and SRO [self-
regulatory organization] 
requirements, even though there 
may be no express right of private 
action in the federal legislation 
(emphasis added). 185 

 
While the Delaware Chancery Court, in a subsequent 

decision, declined to spell out the minimum level of 
deliberation a board would need to undertake to 
dem onstrate fiduciary ógood faithô, it did state the 
following: 

 
As long as the Board engaged in 
action that can lead the Court to 
conclude it did not act in 
knowing and deliberate 
indifference to its fiduciary 
duties, the inquiry of this nature 
ends.  The Court does not look 
at the reasonableness of a 
Boardôs actions in this context, 
as long as the Board exercised 
some business judgment 
(emphasis added). 186 

 
This ruling is likely to disappoint social and 

environmental activists and investors who seek not only to 
require that appropriate corporate governance mechanisms 
ensure that directors consider the issue of climate change, 
but also to require the method those directors use to assess 
and address that risk.187  However, it will not likely stop 
them from trying to influence corporate decisions. In fact, 
one group has gone so far as to allege that a boardôs failure 
to agree w ith and act upon the IP P C ôs óobjectiveô 
assessment of the science on climate change amounts to a 
failure in corporate governance.188 Another group has 
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argued that a boardôs failure to view  climate change risk 
through the prism of a fiduciary investor, i.e., with 
environmental performance in mind, impairs shareholder 
value, and thereby violates directorsô fiduciary duty of care 
to shareholders.189  

 
According to a recent Boston Globe article,  

 
óG reenô m utual funds, pension -fund 
managers, and religious investors 
are successfully pressuring energy 
companies to disclose emissions of 
greenhouse gas, set reduction 
targets, and predict how tighter 
regulations could affect the bottom 
lineé In the latest development, 
Ford Motor Co. is expected to 
discloseé that it w ill be issuing a 
comprehensive report this year 
examining the business 
implications of reducing 
greenhouse gas emissions in 
exchange for withdrawal of a 
shareholder 
resolutioné M eanw hile, activists 
have obtained agreements from 
ChevronTexaco Corp. and 
American Electric Power Co. to 
name some of the largest, and they 
have set their sights on the 
upcoming annual meetings of 
ExxonMobil Corp. and General 
M otors C orp.é óT his is not about 
progressive politics or conservative 
politics.  Itôs not an activist 
cam paign as m uch as itôs a 
fiduciary duty to assess financial 
risk,ô said M indy L ubber, executive 
director of C E R E S é T hese tactics 
lie at the opposite end of the 
environmental protest spectrum 
from strategies like camping atop 
giant redwoods and unfurling 
Greenpeace banners on 
skyscrapers.  Investor activists use 



130 
 

 

shareholder resolutions at the 
annual meetings of big corporations 
in a bid to leverage changeé T he 
resolutions on global warming are 
part of a significant increase overall 
in shareholder actions aimed at 
pressuring big corporations, a trend 
fueled in large part by post-Enron 
demands for greater boardroom 
accountability. 190 

 
What is not spoken of is that investors are free to invest 

in any company whose financial and operating performance 
will yield them superior financial or non-financial returns. 
If investors donôt like a com panyôs environm ental, health 
and safety performance or management style they can 
refuse to invest in it and choose another company.  But, to 
say, as Ms. Lubber and the other investor-activists do, that 
this is not about environmental activism but rather fiduciary 
responsibility, is at most an appeal for continued economic 
extortion of brand/reputation. Fortunately, with a little 
investigation, it is not hard to see through the disguised 
social and environmental agendas of these global 
governance-minded groups. Simply stated, they are not 
merely interested in investing in specific companies.  
Rather, much like the EU regulators they wish to impose 
their cultural preferences on all U.S. public companies, 
shareholders, customers and suppliers throughout the 
global supply chains.  

 
G. The Encroaching 

Sarbanes-Oxley and SEC 
Disclosure Rules  

 
As previously discussed, the business judgment rule 

focuses mostly on ensuring that the necessary information 
gathering processes and internal governance systems upon 
which boards may rely to make informed business 
decisions in the best interest of corporations and their 
shareholders are put into place. It does not address the 
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kinds of information that the board should deem relevant 
for consideration or the substance of board decisions based 
on that information.  It also does not address whether the 
board need disclose such information to shareholders. 

 
The Sarbanes-Oxley Act, a federal statute, instead looks 

to the kinds of information that boards must consider (e.g., 
corporate órisksô), and requires com panies, as a m atter of 
corporate governance, to publicly disclose the impact of 
such risk information in their periodic company financial 
statements.  As two legal experts have noted, it requires the 
board, as part of its internal governance function, to: 

 
[F]orm a risk management 
committee of independent directors 
to supervise disclosure of risks in 
all SEC-filed documents.  These 
risks should include any identified 
or unidentified environmental 
liabilities that the com panyôs 
business entailsé [A nd, it] requires 
the CEO and CFO to certify every 
periodic report that includes 
financial statem entsé  impos[ing] 
crim inal finesé and prison 
sentencesé for know ing violations 
é In response com panies have set 
up internal controls to guarantee 
that CEOs and CFOs will learn of 
all environmental matters that 
require disclosure. 191 

 
This is precisely how reinsurers like Swiss Re perceive 

climate change, namely, as a risk management (and a 
business reputation) issue that boards must address as a 
matter of corporate governance.192 This view is not too 
dissimilar from the view taken by corporate social 
responsibility and environmental advocacy groups such as 
the Rose Foundation. 

 
According to the NGO Corporate Sunshine Working 

G roup, ñW hile the S arbanes-Oxley Act did not create any 
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specific new environmental or social disclosure obligations, 
the increased care and attention now given to SEC 
reporting may increase the quality of reporting generally, 
and thus indirectly promote better environmental and social 
disclosure.ò193  However, social and environmental groups 
that support the precautionary principle are not yet satisfied 
that Sarbanes-Oxley and current SEC disclosure rules go 
far enough to ensure a ótrue and accurateô financial 
accounting and disclosure of existing and potential 
corporate environmental liabilities.  And, they and their 
congressional and UN allies have already endeavored to 
persuade SEC Chairman William  Donaldson to change 
those rules so that they do: 

 
William Donaldson was sworn in 
as new SEC chair on February 18, 
2003.  Senator Corzine submitted 
questions during D onaldôs 
confirmation process about the 
systemic problem of underreporting 
of environmental issues.  The 
Senator also referenced investor 
calls for improved rules on 
environmental and social disclosure 
and asked Donaldson what steps he 
would take as SEC Chairman to 
measure and improve compliance 
in the area of environmental 
disclosure. requirements.  
Donaldson replied simply by 
stating that existing SEC rules 
provide for disclosure of material 
environmental matters, and that he 
w ould ów ork w ith the S E C ôs 
Division of Corporation Finance to 
consider the full range of views on 
such m atters.ôò 194ñD onaldson 
[,however,]  is not seen as a 
disclosure champion.195 

 
On 26 February 2003, the United 
Nations Environment Program ï 
Financial Initiative (UNEP FI) and 
the NAFTA-created Council for 
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Economic Cooperation of North 
America hosted a day-long 
sym posium  on óE nvironm ental 
Disclosures in Financial 
S tatem entsô.  T he packed m eeting 
covered existing environmental 
disclosure rules in the U.S., the 
potential for increased disclosure 
under Sarbanes-Oxley, and a 
discussion of financially material 
environmental disclosures in the oil 
&  gas, utilities and m ining sectorsò 
(emphasis added). 196 

 
In fact, these groups are largely behind the corporate 

accountability movement, which seeks to make SEC 
financial disclosure rules more stringent and transparent. 
Their goal is to discern out which companies and supply 
chains are not taking appropriate measures to address 
climate change risk for purposes of targeting future 
disparagement campaigns and shareholder resolutions 
against them.197 
 
 
VI . EU R O P E A N  IN D U S T R Y ôS 

EXPERIENCE WITH HIGH  COST 
PRECAUTIONARY PRINCI PLE-
BASED REGULATIONS  

 
A. Overall 
 

One need only consider E uropean industriesô 
experience w ith the broad legal obligation óto do no harm ô 
in order to better understand what is really at stake for 
American companies should the precautionary principle 
become an international legal standard and even U.S. law.  
As previously discussed, European companies had been 
able, for a long while, to persuade regulators in many 
Community Member States to allow a ñstrategy of óbest 
available techniques not entailing excessive costsô 
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(B A T N E E C )é  [H ow ever, over tim e, this] cost justification 
element [was] steadily restricted.  [Currently,] if the 
technology is available, or can be developed in a reasonable 
time, [the currently prevailing view is that] it should be 
deployedò whatever the cost.  

 
The administrative, financial and legal burdens imposed 

by EU precaution-based environmental regulations is 
equivalent to a hidden business tax that, as of 1999, 
constituted as much as 15% of the new capital invested by 
certain European industry sectors.    These costs are likely 
to comprise a much higher percentage of such funds in 
2005.  Unfortunately, as European businesses eventually 
discovered, they could not assume that the increased costs 
of design, retooling, production and waste disposal they 
incurred as the result of precaution-based regulations could 
be passed along the supply chain unnoticed to their 
business customers and to their ultimate consumers.  In 
other words, they found that they had to be internalized 
(i.e., self-absorbed), especially during lean economic times. 
Consequently, the profitability, competitiveness and 
viability of European small and medium-sized enterprises 
(óS M E sô) have been severely threatened .  

 
The Financial Times recently described the negative 

impact that generally higher European labor and 
precaution-based environmental regulatory costs have had 
upon German corporate research and development 
investment: 

 
About half of all German 
companies which invest in research 
and development abroad [e.g., 
central and eastern Europe, Asia 
and North America] have been 
reducing their research capacities at 
hom eé T he shift of highly 
qualified R&D jobs is strongest 
among companies that have moved 
production capacities to low-cost 
labor m arkets and leads to an óoff-
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shoringô spiralé N early one in five 
German companies said they would 
move R&D jobs abroad during the 
next three yearsé 66 percent of 
companies with more than 1,000 
employees said the investments 
were intended to support their 
production capacities 
abroad.é W hile the increased 
availability of cheap qualified labor 
was clearly a factor in off-
shoringé industry-averse 
legislation, both at the EU and the 
national level, continued to drive 
entire value chains away from 
Germany.  Business leaders have 
been particularly critical of a 
German bill that sets some of the 
strictest limitations in Europe on 
the growing of genetically-modified 
crops, and of plans by the 
European Commission to raise 
safety standards for the chemicals 
industry (emphasis added). 198 

 
B. Forest-Based Industries 
 

Indeed, the EU Commission has determined, for 
example, that, far from enhancing the competitiveness of 
E uropeôs forest-based industries, the relatively higher cost 
of precautionary regulation, when coupled with higher 
related energy and labor199 costs, actually made these 
companies less competitive globally. This was revealed in a 
report issued by the Commission during 1999: 

 
é E nvironm ental, fiscal, energy, or 
labour related measures, both at EU 
and national levels, affect the actual 
cost level of the input factors as 
well as the technology based 
investm entsé legal m easures, in 
particular, in the environmental 
field, often form a major challenge 
for the sector.  Environmental 
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obligations are still seen more as a 
cost increasing factor than as a 
factor to enhance 
competitivenessé It should be 
noted that today as much as 15% of 
the new investment in the FB-IND 
[forest-based industries] is directed 
to meet environmental targets.  The 
corresponding figure in competing 
regions is low erò (em phasis added). 
200 
 
é T he effects of globalization have 
been seen in the increased 
worldwide procurement of raw 
materials such as wood and pulp 
and in the intensification of world-
wide trade in forest-based 
productsé [I]t increases pressure 
within the EU through low cost 
imports, which affect, in particular, 
the products with a low value-
added, e.g., sawn wood, certain 
wood-based panels and pulp 
industriesé [T ]he E U  F B -IND 
faces competition from countries 
where social and environmental 
standards, concern for sustainable 
forest management, health and 
consum er protectioné and hence 
production costs are at a lower and, 
in some cases, far lower level. The 
Community industry is increasingly 
challenged by the new low cost 
competitors from 
A siaé [and]é L atin 
A m ericaé T his has caused the E U  
FB-IND to lose market shares, both 
w ithin and outside the E U é 201 
 

Consequently, many European businesses have chosen 
to relocate their operations abroad to less costly and 
burdensome jurisdictions, especially developing countries.   
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C. Pharmaceuticals and Life 
Sciences 

 
Similarly, in the case of the high-tech European life 

sciences sector, greater EU research and development, 
clinical testing and regulatory authorization costs have 
primarily contributed to higher pharmaceutical production 
costs and lower pharmaceutical industry profitability.  And, 
when combined with European national laws constraining 
pharmaceutical prices and profit margins,202 these costs 
have posed a serious obstacle to maintaining the 
competitiveness of European pharmaceutical and biotech 
products. 
 

All new medicines introduced on 
the market are the result of lengthy, 
costly and risky research and 
development (R&D) conducted by 
pharmaceutical companies.  The 
rate at which R&D costs have risen 
over the last decade is illustrated in 
several recent studies.  The latest 
study released in November 2001 
estimated the average cost of 
researching and developing a new 
chemical or biological entity at 870 
million [Euro].  Meeting these cost 
demands ever-increasing 
investment efforts, which in the 
pharm aceutical industryôs case, are 
almost entirely financed from its 
own resources. 

High failure rates, the significant 
cost of clinical trials and the 
amount of resources needed to get 
approval by regulatory authorities 
are the primary reasons for this 
exponential increase of R&D costs.  
Promising new substances 
frequently reach an advanced stage 
of clinical research before results 
demonstrate that they must be 
abandonedé T he financing of such 
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R&D costs requires a sustained and 
substantial cash flow that the 
company  is only able to generate if 
it launches new medicines on the 
various national markets as quickly 
as possible (emphasis added).203 

 
As a direct result of these higher costs and profitability 

constraints, European pharmaceutical companies have 
found it increasingly difficult to attract the investment 
capital necessary to fund their research and development 
activities, and consequently, have had to curtail such 
spending.  As a result, this sector has been placed at a 
further competitive disadvantage vis-à-vis US companies.  

 
The European pharmaceutical 
industry has for many years been 
the w orldôs leading inventor of new  
medicines.  However, it now seems 
to be marking time as the ability of 
European companies to fund R&D 
declines under economic and 
regulatory pressure.  In addition, 
Europe is under-represented in 
some crucial R&D fields, 
particularly biotechnology. 

 
In 1960-65, European companies 
invented 65% of new chemical 
entities (NCEs) placed on the world 
m arket, but by the end of the 90ôs, 
this share had fallen to about 35%.  
The latest data available (period 
1999-2003) show the 
predominance of the United States 
which has now become the leading 
inventor of new molecules in the 
world (emphasis added).204 

 
In the absence of public (fiscal or tax) incentives to 

support pharmaceutical R&D205 and strong intellectual 
property right protections, European companies, during the 
past decade, began shifting their intellectual property-based 
research and development departments/ operations to more 
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business-friendly and relatively lower cost jurisdictions, 
particularly the U.S.  

 
Compared to the US, Europe is 
seen as a less attractive R&D 
investment location in terms of  
market size and incentives for the 
creation of new innovative biotech 
companies. Over the past ten years, 
E urope ôs research and 
development basis has gradually 
eroded, with new leading-edge 
technology research units being 
transferred out of Europe, mainly 
to the United States. Whereas R&D 
investments in Europe grew by 2.6 
times between 1990 and 2003, the 
corresponding increase in the U.S. 
is more than four fold (emphasis 
added).206 

 
T his, in turn, has had a dangerous óchilling effectô on 

European industrial and technological innovation and it has 
cost European pharmaceutical companies their competitive 
position. 

 
[T]he sales of major innovative 
products by the US multinationals 
have increased more  significantly 
than those of the European 
multinationals in the 1990s. 
Moreover, big European 
corporations seem to lag somewhat 
behind in their ability to produce 
and above all sell, new, innovative, 
best selling drugsé T he U S  
advantage and the emergence of a 
process of deteriorating 
competitiveness in Europe have 
been emphasised and deepened by 
the advent of the molecular biology 
revolution. The competitiveness of 
the US system seems to be largely 
related to the extensive exploration 
of new technological 
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opportunitiesé  P articularly, 
Europe has not really given rise to 
a full fledged industry of 
innovation specialist companies 
and technology suppliers like in the 
US.  (emphasis added). 207 

 
D. Chemicals and 

Downstream Industries 
 

The European chemicals sector, appears to be at a 
comparative disadvantage relative to the U.S. chemicals 
industry, due to both higher regional energy costs 
(triggered, in part, to the anticipation surrounding Kyoto 
Protocol emissions caps) and the likely adoption of costly 
European precaution-based chemical regulations 
(REACH). 
 

Regulation, energy and transport 
have a strong impact on the 
industryôs com petitiveness. On all 
three counts, the picture in Europe 
compares unfavourably to that in 
other parts of the world.   On the 
regulatory front, the EU is 
continuing to tighten its health, 
safety and environmental laws, 
more than in most other parts of 
the world.  Introducing a new 
chemical substance in the EU takes 
three times longer and costs 10 
times more than in the U.S. ï  and 
regulation presently in the EU 
pipeline is unlikely to make things 
easier or less costly in the future.  
The chemical industry is energy-
intensive. The liberalisation of EU 
gas and electricity markets, 
however, is still far from 
completed, resulting in higher 
energy costs than in North America 
and Asia. European producers, 
meanwhile, are making successful 
efforts to meet the E U ôs 
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greenhouse-gas commitments 
under the Kyoto Protocol 
(emphasis added). 208 

 
Indeed, in December 2002, the Federation of German 

Industries (Bundesverband der Deutschen Industrie e.V. 
(BDI)), representing all manufacturing industries in 
Germany, published an economic impact study analyzing 
how the proposed REACH regulation would affect the 
German economy. Its assessment concluded that 
considerable production and job losses in all of German 
industry ð  not just in the chemicals sectors ð  would 
result.209 The original study forecasted a worst case 
scenario ð  production losses of 20.2% and job losses of 
2.3 million.  This estimate was accompanied by an 
economic impact assessment performed by the French 
chemicals industry.  It reflected that the cost of compliance 
would be between 29 and 54 billion euros over a ten-year 
period.  The estimate, furthermore, projected a 1.7-3.6% 
decrease in French GDP over such period, along with a 2% 
rise in unemployment.210  

 
These studies were subsequently revised (slightly 

downward) as the REACH provisions were reworked 
following receipt of industry comments.  BDI, for example, 
released its first supplemental report during September 
2003.  By any reasonable measure, the economic impact of 
the REACH regulation on German industry, even in its 
reworked form, remained significant. The revised study 
reflected the following: 
 

[T]he EU Chemicals policy would 
cost the German economy 4.7% 
gross value added, if the text 
presented by [former] Enterprise 
Commissioner Erkki Liikanen and 
[former] Environment 
Commissioner Margot Wallstrom 
in May [2003] would become law.  
This effect would translate into a 
loss of 1,735,000 jobs.  The main 
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reasons for this effect are the costs 
imposed on industry by 
bureaucratic procedures, loss of 
innovation and competitiveness 
(emphasis added). 211 
 

A second supplemental report was released during 
April 2004.212  It analyzed the impact of REACH on 
several EU member state (French, Italian and German) 
economies as well as on the EU regional economy. It cited 
an April 2004 French study, which concluded: 

 
[T]he industry in France will 
potentially experience a decrease of 
1.6% of Gross Domestic 
P roducté after a tim e period of 10 
years.  This decrease correlates 
with the loss of 360,000 working 
places (1.5%) in France over the 
sam e tim e periodé T he stud y 
forecasts a decrease of value-added 
over the next ten years [of] 6.8% 
for the chemical industry and 8.3% 
for [the] plastics and rubber 
industr[ies] ï  both values refer to 
F ranceé [T ]hose segm ents serving 
the end consumer) formulators as 
well as producers of cosmetics, 
soaps and detergents) will suffer 
m osté T he high risks for 
production losses are based in 
significant losses in 
competitiveness mainly driven by 
loss in innovative power.  Both 
sub-segments of formulators and 
producers of cosmetics, soaps and 
detergents are significantly 
dominated by SMEs (emphasis 
added). 213 

 
It also cited a February 2004 Italian study: 

 
The Italian study estimates the 
influence of the new legislation on 
the different Italian industry sectors 
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by defining the vulnerability index.  
This index is developed on the 
basis of three issues: pressure on 
EBITDA, competitiveness vs. extra 
EU 15 countries and the elasticity 
factor cost/price.  [The] higher the 
index, [the] more the industry 
sector considered will suffer: 
Leather and leather products - 
100%; rubber and plastic products 
ï  78.8%; textile and textile 
products ï  69.8%; paper, 
publishing and printing ï  60.9%; 
transport equipment ï  47.9%; wood 
and furnishing ï  45.1%; basic 
metals and fabricated metal 
products ï  36.3% é T he stud y 
concludes four sectors being very 
vulnerable: leather and leather 
products, rubber and plastic 
products, textile and textile 
products and paper, publishing and 
printingé [A s concerns the im pact 
on the Italian chemical industry 
sectors,] [t]he analysis indicates as 
high risk segments those areas 
being in the fine and specialty 
segment or nearby the end 
consumer: organic fine chemicals, 
dyes and pigments, other fine 
chemicals, paints and varnishes.214 

 
With respect to the German economy, the report 

predicted an overall gross added-value loss of between 
2.7% and 3.3%, which translates into projected job losses 
of between 1 million and 1.23 million:215 
 

The loss is mainly driven by 
[value-added] losses in the industry 
sectors ópaper, publishing and 
printing industryô (1.6% ), 
óchem ical industryô (2.4% ) and 
óproduction of rubber and plastic 
goodsô (2.1% ).  B ut these sectors 
are not the only ones of potential 
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high burden by the new 
legislationé [A ll] m anufacturing 
industry in Germany [will suffer a 
loss] in gross value added [of] 
10.6% é In addition to the three 
sectors mentioned above, the 
sectors of textile and leather 
industry as well as coking and oil 
refining will suffer significantly as 
indicated by production losses of 
over 30% up to 50%. 216 

 
And, concerning the overall impact of REACH on the 

regional EU-15 economy, it found the following: 
 

[T]he potential decrease of gross 
added value of the [downstream] 
manufacturing industr[ies] is 
12.6%. This decrease is higher than 
that estimated for Germany with 
10.6%  [because]é in com parison to 
Germany, the industry sectors of 
chemical industry, paper, 
publishing and printing as well as 
the textiles and leather sector have 
a significantly higher contribution 
to the overall gross value 
addedé [A s] regards the C hem ical 
industryé the potential production 
losses for [the] base and fine & 
specialty chem icalsé segm ent [is] 
25%[;] end consumer chemicals 
industry, excl. pharmaceuticals [is] 
50.7%[;] [and] rubber industry 
44.6%. All three sectors are heavily 
burdened by the new legislation by 
high production volume in Europe 
being at risk.217  
 

As a result, the EU chemicals sector is unable to 
maintain sufficient research and development spending 
within the European region and has increasingly relocated 
plant, equipment and R&D to less costly developing 
countries such as China:218   
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The decreasing expenditure 
for research and development in the 
chem icals sectoré is a direct 
consequence of the lower 
profitability in Europe than in other 
parts of the world and of the 
eroding skills bas[e].  Together 
with production units R&D centres 
are now also being delocalised 
toé em erging m arkets.  The fact 
that the financial and regulatory 
climate is less attractive in Europe 
as well further promotes this trend 
(emphasis added). 
 

Arguably, all of this has likely contributed to what U.S. 
governm ent experts now  refer to as an óinnovation paradoxô 
and a óbrain drainô w ithin E urope219that has likely exposed 
European society to potentially greater public risks and 
economic hardships than those originally perceived.220 

 
Lastly, European industry is currently suffering the 

costs of meeting stringent EU greenhouse gas (GHG) 
emissions trading regulations that will increase their 
already exorbitant regional energy costs. These regulations 
recently went into effect to implement EU regional and 
member state Kyoto Protocol obligations. Experts have 
calculated that ñthe E U ôs em issions trading plans will 
increase electricity costs by up to 40%, hurting businesses 
and consum ers alikeò (em phasis added).221 
 
 
VI I. PRECAUTI ONARY PRINCIPLE -

BASED REGULATIONS EX PORTED 
TO CHINA  

 
China has within the last ten years become the factory 

of the world and is now widely recognized as the base of 
the global supply chain for many types of manufactured 
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products and processes.  It is for this reason that the pace of 
joint EU-China regulatory and standards initiatives has 
increased in recent years.  Unfortunately, those activities 
may also have a significant adverse impact on the China-
based imports and exports of U.S. companies. 

  
According to one U.S. industry trade association,  

 
The Chinese Government is 
looking to the European Union for 
inspiration on environmental 
policy. In 2003, the Chinese 
Government initiated four major 
environmental policy initiatives 
that affect energy efficiency, 
hazardous material content, and 
end-of-life disposition of high-tech 
products, as well as the collection 
and recycling of spent batteries.  
The broad scope and strict nature of 
these environmental policies will 
impact product innovation, cost, 
functionality, and liability. 
Multinational companies or 
companies that export from the 
U.S. will find they are spending 
more time researching and 
complying with environmental 
product requirements in numerous 
countries around the world. 
Administrative and reporting 
burdens that will result from the 
policies will also add significant 
costé .The bottom line is that the 
EU-driven environmental 
regulations are and will impact the 
design, production and sale of 
electrical and Electronics 
equipment around the world, 
regardless of where the product is 
design and produced. (emphasis in 
original). 222 
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In the opinion of two Chinese standardization experts, 
C hinaôs interest in the E uropean regulatory and standards 
model, especially as concerns environmental policy, has 
likely arisen for two reasons.  First, it is most likely due to 
C hinaôs post-WTO accession need to develop science-
based and market responsive national standards to facilitate 
its continuing technological and economic development.  
Second, China apparently has a systemic bias that it shares 
with Europe (and even Japan) towards top-down, state-
directed economic activity and formal international 
institutions. 

  
With the initiation of the reform 
and open-door policies after 1978, 
the Chinese standardization system 
faced new challenges to become 
more science based, market 
responsive, and international.  
C hinaôs participation in the ISO, 
the IEC, and the ITU has moved it 
in these directions but also 
reinforces its strong tradition of 
state-directed economic activity, 
and biases its approach to standards 
in a direction that favors mandatory 
standards and the employment of 
formal international organizations 
for the establishment of 
international standards. In this 
sense, the Chinese approach shows 
a greater similarity with European 
and Japanese traditions than with 
the U.S. system with its preference 
for voluntary standards generated 
through market processes and 
industry cooperation. (emphasis 
added).  223 
 

Not surprisingly, therefore, Europe has been eager to 
oblige them, especially if it disadvantages American 
industry and keeps American economic and political power 
in check.224 Indeed, since 2000, the EU has maintained a 
science and technology exchange program  (the óIN C O  
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P rogram m eô) based in C hina to prom ote E U  health, 
environment and food security and safety research.  Its goal 
has been to move China towards European precaution-
based regulatory rules in order to impose them throughout 
the global product supply chains.  In many ways, the EU 
has already achieved considerable progress:  

 
é O ur S & T  [science and 
technology] relations clearly 
contribute to the overall positive 
political relations between the EU 
and C hinaé .T he IN C O  
programme has successfully 
supported selected policies like 
health, environment, food security 
and safety, sustainable agriculture, 
and overall policy development 
research.  It has contributed to 
move China towards European 
models: China has a de facto 
moratorium on GMO food, uses 
European car emission standards, 
supports bio-energy and 
sustainable agriculture, and even 
China tries to copy elements of our 
way to manage the Framework 
P rogram m eé O ur projects already 
show an impact on regulatory 
activity in Chinaé  [concerning]é  
radiation emissions of mobile 
phones, certified BSE-free 
cosmetics, or hormones in chicken 
m eaté E uropean com panies are 
rapidly building up research 
facilities in China.  Sectors 
especially interested to extend the 
Framework Programme into China 
are: IT, aeronautics, automotive, 
pharmaceutical, and 
biotechnologyé  (em phasis 
added).225 
 

During 2001, for exam ple, ñC hina introduced a product 
quality law that contain[ed] a number of different 
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provisions, including a specific provision on liability 
compensation for damage,[that was] identical to the 
European Directive [on Products Liability].  It even 
include[d] a development risk defence, since China wished 
to protect their nationalized business entities through this 
m eansé T he E uropean D irectiveé ha[d] [also] been 
adopted in m any other countries, notably A ustraliaôs P art 
5A of the Trade Practices Act in the early nineties, and 
Japan in its law  of 1995ò (em phasis added). 226  

 
During 2002-2003, the Chinese government enacted 

strict rules implementing EU-like regulations on 
agricultural biotechnology safety, testing and labeling.  In 
addition, at approximately the same time, China issued 
proposed regulations to eliminate the use of lead in 
electronics products that w ere based on the E U ôs R oH S  and 
WEEE regulations noted above.227 They require U.S. high-
tech companies and their suppliers to eliminate the use of 
certain hazardous substances in their products (including 
lead) and to take-back and recycle waste electronics.228  
This take-back m andate likely applies ñto m ost electronic 
items ï from TVs and cell phones to lights, toys, medical 
equipment, fire alarms, sewing machines and even ATM 
m achines.ò229 In addition, Chinese government agencies 
have since been focusing more on chemicals management 
issues, and are now believed to be considering the adoption 
of an EU REACH-type regulation for chemicals 
management230, despite their previous public criticisms of 
the EU REACH proposal. 231   

 
These activities are consistent with European global 

sustainable development strategy, pursuant to which the EU 
C om m ission has continued to offer to C hina ñits 
environmental energy know-how to help it develop 
efficient and clean industrial processes and energy 
productioné to prevent clim ate changeò.  S uch strategy has 
specifically sought deep and extensive cooperation on 
legislative policy, regulatory and standards matters. 232 233 
234  
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And these official ócapacity buildingô efforts235 have 

been complimented by those of the NGO community, 
w hich is involved in developing C hinaôs environm ental 
regulatory framework so that it incorporates the 
precautionary principle and impacts global supply chains.  
The U.S.-based Natural Resource Defense Council 
(NRDC), for example, is helping China draft and enforce 
air pollution laws and reshape its energy infrastructure by, 
among other things, promoting western (presumably, 
E uropean) industryôs transfer of greenhouse gas emissions 
mitigation technology to China.  According to the NRDC, 
since China is the second largest consumer of energy in the 
world, the leading producer of coal in the world and the 
second greatest emitter of (coal-based) greenhouse gases in 
the world, once the K yoto P rotocol goes into force C hinaôs 
ratification of it w ill ñensur[e] [that] official C D M  [clean 
development mechanism236] projects [encouraged by the 
treaty] w ill soon be launched on its soil.ò237 

 
What has concerned American companies even more 

regarding C hinaôs grow ing cooperation w ith E urope on 
legislative, regulatory and standards issues, however, is its 
w illingness to em ulate E uropeôs use of strict  top -down 
(precautionary principle-based) environmental regulations 
as disguised trade barriers in order to protect its nascent 
commercial and technology-based industries. 

 
Cooperation on standards between 
Europe and China, aided by these 
similarities in institutional 
assumptions, has become a matter 
of concern to some U.S. firms 
which see it as bestowing 
advantage to European competitors 
in the Chinese marketò (emphasis 
added). 238ñChina has become 
intensely aware of the increasing 
importance of technical standards 
in corporate strategy and national 
industrial well-being. Its entry into 
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the WTO is a third influence 
which, by facilitating the business 
operations in China of 
multinational corporations who 
often control standards and 
international standard setting, has 
reinforced the lesson that standards 
matter a great deal.  In addition, 
though, C hinaôs obligations under 
WTO include the modernization of 
its own domestic standards regime 
to bring it into conformity with 
international norms, a process still 
in progress. Thus, the deeper 
integration with the international 
economy resulting from WTO 
accession has both obligated China 
to redesign its own domestic 
standards regime, but has also 
provided incentives to pursue 
distinctive Chinese technical 
standards in its technology policy 
as a way of managing the 
increasing competition from 
foreign firms (emphasis added). 239 
 

Also unsettling, is the question surrounding how U.S. 
international business activities, technologies and products 
may be affected in the longer term by the common view 
shared by E urope and C hina that, ñglobal institutions, 
particularly the United Nations, need to be 
strengthenedé as a further check against a unipolar 
hegem on [the U nited S tates]ò, and for the purpose of 
addressing the ñvarious challenges of global governanceò ï  
namely, sustainable development.240 According to a recent 
report, the different ways in which Europe and the U.S. 
perceive an evolving China can be summarized as follows: 
 

ñAlthough European and U.S. 
companies are locked in intense 
competition for market share in 
China, at the governmental level 
the difference in investment of 
resources is indicative of the 
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divergent approaches to managing 
a rising China. The United States 
invests its resources primarily to 
m onitor the grow th of C hinaôs hard 
power and to deter potentially 
aggressive Chinese behavior 
beyond its borders, whereas the EU 
is investing in initiatives inside of 
C hina to increase the countryôs soft 
power and facilitate its sustainable 
developmentò (em phasis added). 
241 

 
 
VI II.  PRECAUTIONARY PRINCI PLE-

BASED REGULATIONS PROPOSED 
AND ADOPTED IN THE U .S. 

 
A. General 

 
During July 2004, The New York Times reported about 

the growing collaborations taking place between the 
American and European environmental and social 
responsibility movements.  It noted how American groups 
are devoting substantial financial and human resources to 
European-based fear campaigns that intimidate Brussels 
Commissioners and Parliamentarians, sway European 
public opinion, threaten the reputations of non-
environmentally or socially conscious businesses and 
ensure the enactment of legislation based on the 
precautionary principle. Ironically, European governments 
and the EU Commission have funded many of the 
campaigns that have challenged their credibility.242 
According to the Times article, these non-governmental 
organizations (NGOs) are now using the stricter 
precaution-based European regulations as a lever/ platform 
to promote similar regulatory change in the U.S. 243 
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The existence of such a movement was further 
described within a September 2004 editorial appearing in 
the activist periodical, The Multinational Monitor. In fact, 
it effectively called upon environmental and consumer 
advocates to counter A m erican businessô resistance to these 
overtures and to take direct action in order to enshrine the 
precautionary principle within U.S. and international law. 

 
ñT he industrial age's experience 
with leaded gas, ozone destruction, 
involuntary chemical poisoning of 
virtually every person on earth, and 
global warming -- among many 
other phenomena -- highlight the 
importance of acting to prevent 
public health and environmental 
harms before they occur, and acting 
even when there is less than 
complete certainty about the risks 
of such harms occurring. With 
application of many novel 
technologies, such as genetic 
engineering and nanotechnology, 
speeding to market, society faces a 
choice: Undertake an experiment 
on a planetary scale to determine if 
these technologies endanger human 
well-being and the ecology -- and 
try afterwards to fix whatever 
problems emerge -- or act in 
preventive fashion to assess what 
problems might occur, and take 
action to avoid them in advance of 
widespread diffusion of the 
technologies. The Precautionary 
Principle says: Take the second 
courseé é Not surprisingly, big 
business generally finds the 
Precautionary Principle 
threatening.  T hatôs because it 
imposes new duties and 
responsibilities on private 
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corporations, even as it says that 
decision-making authority should 
be transferred from the private 
corporate realm to the public 
sphereé The European Union has 
been a global leader in beginning 
to incorporate the Precautionary 
Principle in its 
policymakingé Perhaps the most 
serious threat to implementation of 
the Precautionary Principle is the 
claim that it conflicts with 
governmental obligations under the 
World Trade Organization (WTO) 
Agreements and other trade deals. 
 
é The National Foreign Trade 
Council (NFTC), a U.S. business 
association working on trade issues 
,has issued a series of reports 
arguing that precautionary action 
conflicts with countries' WTO 
duties. The centerpiece of the 
council's elaborate argumentation 
is this: The WTO's Sanitary and 
Phytosanitary Standards 
Agreement (SPS Agreement, 
covering food safety and animal 
and plant health standards) and 
Technical Barriers to Trade 
Agreement (TBT Agreement, 
covering regulations, standards, 
testing and certification 
procedures) require countries not 
to use standards more stringent 
than those established by 
international agencies. Countries 
may exceed these standards only in 
very rare circumstances, and based 
on risk assessments. Regulatory 
action in the face of uncertain 
evidence -- the core of the 
Precautionary Principleð conflicts 
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with these WTO rules. As it 
happens, the NFTC's arguments 
are good ones, at least in WTO 
termsé   
 
Thus although the Precautionary 
Principle may be an idea who's 
time has come, there is nothing 
inevitable about its adoption, 
implementation and diffusion. 
Powerful forces are arrayed against 
ité  Unless people take and 
demand action-- including the roll 
back of WTO rules -- 
Precautionary Principle foes will 
manage to suppress this rising and 
vital public health and 
environmental doctrineò (em phasis 
added).244 

 
Apparently, this movement, assisted by liberal-minded 

American think-tanks and politicians, had been extremely 
active and influential in setting U.S. domestic and 
international policy during the Clinton Administration.  
Since that time, however, the movement has reorganized, 
attracted idealistic and opportunistic politicians from both 
parties, and has been operating largely underground.245 As 
the following discussion demonstrates, precautionary 
principle advocates are now aggressively taking direct 
action by introducing legislation and initiating legal 
challenges at the local, state and federal levels, 
ñchallenging the very w ay A m erica does businessò. 246 In 
the case of biotech, for example, one former Congressional 
staffer had previously expressed the federal governm entôs 
longstanding fear that, if E uropeôs global precautionary 
principle movement were successful, it could eventually 
change U.S. domestic regulatory law. 

One of the greatest U.S. fears is 
that a successful EU provision for 
labeling with its 1% [or less] 
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threshold will become the de facto 
global standard, given the size of 
the European market and the 
influence of the EU nations in 
international forums.  And if the 
EC approach is successful, then the 
underlying philosophy of the U.S. 
regulatory system may be called 
into question and domestic forces 
may seek to reopen the regulatory 
system in the U.S., something that 
the biotechnology industry and the 
food and agriculture sectors would 
find extremely disruptive 
(emphasis added).    247  
 

B. Sector-Based State and 
Local Legislative 
 Initiatives 

 
1. Hazardous 

Substances and 
Waste Product 
Disposal 

 
A number of state legislatures have enacted or 

otherwise reviewed precautionary principle-based 
proposals seeking to ban or severely restrict the use and 
disposal of hazardous waste substances consisting primarily 
of electronic w aste (óe-w asteô ï scrap metal and plastics), 
batteries and brominated flame retardants used in fire 
extinguishers, and in the manufacture of clothing and 
furniture.  However, in both cases, precautionary principle 
advocates have, like their European patrons, failed to 
provide specific scientific evidence of public risk exposure 
or to offer any viable commercial alternatives to replace 
such products. 248 
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In the case of e-waste, for example, they have even 
failed to inform the American public how most such waste 
is not currently placed in American landfills, but instead, 
actually exported from the U.S. by waste disposal industry 
intermediaries to a number of eager Middle Eastern, Asian 
and Southeast Asian developing countries.  Those countries 
view e-waste as financial currency, and they require high 
volumes of such waste in order to develop the 
economically and environmentally efficient technologies 
necessary to safely process it within their borders.  They 
also depend upon such imports and the expansion of their 
waste disposal and related industries to build and sustain 
their national economies and societies ï i.e., to enhance 
their citizensô quality of life and w ell-being, and to gain for 
themselves a comparative advantage in international trade. 
249This raises an important question: Are these advocates 
ultimately intending to follow the European path toward 
erecting new foreign trade barriers that seek to deny 
developing countries the ability to develop their own waste 
processing technologies by retaining the waste for safer 
processing within the U.S.? 

 
 2003 Legislative 

Proposals and 
Enactments: E-
Waste 

 
The State of California, for example, has adopted two 

precaution-based pieces of legislation that are modeled 
after similar EU regulations.  During August 2003, 
California enacted AB 302, which banned two of the three 
poly-brominated diphenyl ether (PBDE) flame retardants 
that are used in plastics and foams.250 The European Union 
imposed a similar ban during 2003, to take effect during 
August 2004.251 According to the National Electrical 
M anufacturers A ssociation (N E M A ), ñ[t]his is the first 
instance of a legislature in the US passing a provision from 
the European Union waste directives that were enacted last 
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year.ò 252On September 21, 2004, the California legislature 
accelerated the phase-out date called for by this bill from 
January 1, 2008 to January 1, 2006.253 

 
During September 2003, California also adopted the 

E lectronic W aste R ecycling A ct of 2003 (óS B  20ô). 
Modeled after the EU RoHS and WEEE Directives, the 
California law aims to reduce the amount of hazardous 
substances used in certain electronic products sold in 
California and to impose and collect an electronic waste 
recycling fee at the point of sale of certain products.  The 
law also establishes environmentally preferred purchasing 
criteria for state agency purchases of certain electronic 
equipment.254 The law expressly covers cathode ray tubes 
(CRTs) and flat panel displays (FPs) measuring greater 
than 4ò diagonal.  It perhaps also applies to C R T s and F P s 
contained in cars, medical devices, heavy industrial 
commercial equipment, PDAs, Gameboys, microwaves, 
after-market in-dash GPS monitors, and printers.255 

 
T his billôs introduction w as likely inspired by the prior 

success achieved by environmentalists within the State of 
M assachusetts.  ñO n A pril 1, 2000, M assachusetts becam e 
the first state to ban the dumping of electronic equipment 
into landfills and incinerators.ò256 Apparently, 
Massachusetts believed that many people were going to 
replace their old TVs and computer monitors (which 
featured lead containing cathode ray tubes (CRTs) used to 
reduce electromagnetic radiation) with the more popular 
flat paneled high-definition televisions (HDTV) and flat 
panel computers. 257 

 
During 2003-2004, more than half of the state 

legislatures within the U.S. considered Euro-style proposals 
to m andate som e kind of óe-w aste recyclingô.  Within at 
least ten states, legislative proposals sought to impose a 
state-w ide óadvance recovery feeô on consum er purchases 
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of cathode ray tubes (CRTs) to finance state collection and 
recycling of such items.   Within a half dozen states, 
legislation was introduced requiring retailers and/or 
manufacturers to establish collection points for discarded 
electronics.  And, within at least four states, legislative 
proposals sought to m andate ótake-backô and recycling of 
óe-w asteô.258 

 
A rguably, M aineôs 121 st legislature (2003-2004) was 

the first in the nation to enact a law mandating e-waste 
ótake-backô and recycling for businesses m odeled after 
European law.259 While this law provides that 
ñm unicipalities, consolidation facilities, m anufacturers and 
the State share responsibility for the disposal of covered 
electronic devicesò, it nevertheless requires m anufacturers 
to ñdevelop a plan for the collection and recycling or reuse 
of com puter m onitors and televisionsò and holds 
ñm anufacturer[s]é responsible for all costs associated with 
the development and implementation of the plan.  If the 
costs are passed on to consumers, the costs must be 
imposed at the time of purchase and not with a fee imposed 
at the end of life of the computer monitor or television. at 
manufacturer expense.ò260 

 
 2003 Legislative 

Proposals and 
Enactments: 
PDBEs 

 
During 2003, bills were proposed in the States of 

Maine261 and Michigan262 that sought to ban or phase-out 
the use of PBDEs in all products.  And, within the States of 
Rhode Island, Texas and Vermont, e-waste bills modeled 
after the EU RoHS and WEEE Directives and current 
California legislation (Hazardous Electronic Waste 
Regulations) were introduced. Such proposed legislation 
sought  to phase-out the use of numerous chemicals, 
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including metals and plastics in product design and/or to 
ban the disposal of products containing them in landfills.263  

 
 2004 Enactments 

and Executive 
Orders:    E-
Waste 

 
On September 29, 2004, California became the first 

state to enact a cell phone collection law.  California State 
assembly member Fran Pavley (D), the billôs author, 
previously drafted the 2002 California regulations requiring 
the developm ent and adoption of the nationôs first 
greenhouse gas emission reduction standards for 
automobiles.  The new law requires every cell phone 
retailer to have a system in place to collect used phones by 
July 1, 2006. 264 

 
 2004 Enactments and 

Executive Orders: PDBEs 
 

During April 2004, Maine adopted proposed bill 
LD1790. It ñprohibits the sale and distribution of new 
products containing two [PDBEs] [(]pentaBDE or 
octaBDE[)] as of January 1, 2006.ò265   

 
During August 2004, New York State enacted AB 

10050 and S.7621 (as new Article 37, Title I of the 
Environmental Conservation Law of New York State266), 
effective January 1, 2006.  New Article 37 T itle I ñprohibits 
the manufacture, process, or distribution of brominated 
flame retardants, specifically penta- and octa-P B D E ,ò267 
and authorizes ñ[t]he C om m issioner of E nvironm ental 
C onservation [to]é create regulations on the m aintenance 
of records [e.g., lists of substances presently or potentially 
hazardous to the environment].268 The new law also 
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establishes ña T ask F orce on F lam e R etardant S afety to 
study the risks associated with decabrominated deiphenyl 
ether and the availability, safety and effectiveness of 
alternatives to such flam e retardant.ò 269  

 
During June 2004, Hawaii enacted HB 2013.  The new 

law , C hapter 332D  of H aw aii R evised S tatutes, ñ[p]rohibits 
the manufacturing, processing, or distribution of a product 
or flame-retarded part of a product containing more than 
0.1% by mass of pentaBDE, octaBDE, or any other 
chemical formulation that is part of these classifications, on 
or after January 1, 2006.ò270  

 
Back during 1998, the State of Washington had adopted 

an administrative policy to phase-out ópersistent, 
bioaccumulative and toxic (PBT) chemicals.271 * On 
January 28, 2004, Washington State Governor Gary Locke 
signed and ñissued an executive order directing the 
Dep[artment] of Ecology to move forward on phasing out 
the use of P B D E ôs [deem ed to consist of PBTs].272  And, 
during March 2004, the legislature approved funding for 
the Dep[artment]. of Ecology to phase out all three types of 
P B D E ôs (penta-,octa- and deca-).ò273    

 
 2005 Proposals 

& Enactments: 
E-Waste 

 
During 2005, e-waste and cell phone recycling bills 

have been introduced within a number of state legislatures, 
including those of Illinois274, Mississippi, New Jersey275, 
N ew  Y ork, V erm ont and V irginia. ñA nother N ew  Jersey 
bill encourages cell phone retailers, distributors and 
manufacturers to establish voluntary recycling program s.ò 
276 

 
The details of the cell phone bill 
provisions vary, but the majority 
prohibit municipal solid waste 
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disposal, require retailers to accept 
used cell phones from customers 
free of charge and obligate 
manufacturers, importers (into the 
state) and/or brand holders to 
develop waste management plans 
for cell phone reuse, recycling or 
proper disposal. Retailers must 
accept custom ersô used cell phones 
regardless of brand or the initial 
place of purchase. Online 
businesses that deliver cell phones 
directly to customers are equally 
obligated to accept used cell 
phones. To educate consumers 
about cell phone recycling 
requirements and opportunities, 
product labeling, in-store signs and 
written materials are required. Toll-
free phone numbers and web 
address information sometimes 
m ust be advertised. C aliforniaôs 
statue, which includes most of 
these requirements, is clearly being 
duplicated in the proposals. 277 
 
 2005 Proposals, 

Enactments & 
Resolution: 
PDBEs 

 
On January 3, 2005, Michigan enacted HB 4406 (from 

the 2003 legislative session), which prohibits the 
ñm anufacture, process, or distribute a product or m aterial 
that contains more than 1/10 of 1% of penta-BDE or octa-
B D E é and S B  1458, [w hich authorizes] [t]he state [to] 
establish a P B D E  advisory com m ittee.ò 278 

 
On February 8, 2005, California State Assemblyman 

Chan introduced AB 263, 279which would grant rulemaking 
authority to the C alifornia ñD epartm ent of T oxic 
Substances Control to administer and enforce [the] ban on 
P B D E ôsò imposed under AB302 discussed above. 280The 
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new bill specifically authorizes that agency to assess civil 
penalties of up to $5,000 against violators of the current 
California law pursuant to a notification and hearing 
process.  ñT he bill provides ñthat each v iolation of those 
provisions chapter is a separate violation and each day of 
the violation is a separate violation.ò This bill was referred 
to the Assembly Committee on Environment, Safety and 
Toxic Materials on February 15, 2005. 281 

 
During January 24, 2005, two new bills addressing 

PDBEs were proposed in the Hawaii State Legislature (HB 
234 and SB 471), which would amend the previously 
enacted HB 2013 (Chapter 332D of Hawaii Revised 
Statutes).282  In particular, the new  bills seek to ñ[g]rant[] 
rulemaking authority to the department of health for the 
regulation of polybrominated diphenyl ethers [PDBEs] for 
purposes of enforcing chapter 332D .ò283 

 
During January 2005, the Washington State Legislature 

follow ed up on G overnor L ockeôs 2004 executive order.  It 
introduced companion bills H.B. 1488 and S.B. 5515, 
which would prohibit the sale of products that contain 
polybrominated diphenyl ethers (PDBEs). 284The bills also 
provide that ñthe departm ent of general adm inistration and 
the department of health shall conduct a stakeholder 
process to develop a proposal for a ban on the use of 
decabromodiphenylether in transportation vehicles, and a 
proposal for the ban or management of used and recycled 
products containing polybrom inated diphenyl ethersò 
(emphasis added). 285And, they instruct these agencies to 
consider ña tim eline for a requirement to label brominated 
flame retardants sold in W ashingtoné [and]é [to] [g]ive 
priority and preference to the [S tateôs] purchase of 
equipment, supplies, and other products that do not contain 
polybrom inated diphenyl ethersé ò (em phasis added).286 

 
During February 2005, a similar bill (S.B. 962)287 was 

introduced in the Oregon State Senate.  It would define 
certain brominated flame retardants as 'hazardous 
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substancesô, ñprohibit introduction or delivery for 
introduction into commerce of products containing certain 
amount of brominated flame retardants, [and] [d]irect[] [the 
Oregon] Department of Human Services to issue biennial 
report[s] regarding brom inated flam e retardants.ò 288The 
bill was referred to the House Health Policy and Ways & 
Means Committees on February 25, 2005.289  

 
During February 2005, two similar bills (S.B. 424 and 

H .B . 2572), entitled, óT he B rom inated F lam e R etardant 
P revention A ctô, w ere introduced w ithin the Illinois S tate 
Legislature.290  Each would ban the manufacture, 
processing and distribution in commerce of PDBEs in 
products or as components in brominated flame retardants, 
effective January 1, 2006. 291However, the House bill goes 
further than the Senate bill which simply calls for the ban 
to be implemented effective January 1, 2008.292  In 
particular, the House bill provides for specific transactional 
and use exemptions, and expressly states that it would not 
restrict ña m anufacturer, im porter, or distributor from  
transporting products containing PBDEs  through th[e] 
State or [from] storing PBDEs in th[e] State for further  
distribution.ò293 In addition, the bill would impose civil 
monetary penalties for violation, and requires the Illinois 
Department of Environmental Protection to submit a report 
ñto the A ssem bly and the G overnor that review s the latest 
available scientific researchò concerning the health and 
environmental affects of DecaBDE, the findings from 
which must then be reviewed by the Illinois 
Department of Public Health. 294 

 
On January 13, 2005, a new bill (HB 83295) was 

introduced within the Environmental Matters Committee of 
the Maryland Assembly.  It would ban, beginning October 
1, 2008,  the manufacture, processing, sale, or distribution 
within the State of any product or flame-retardant 
containing PDBEs, and would require the Maryland 
D epartm ent of E nvironm ent ñto report back to certain 
committees of the General Assembly regarding decaBDE.ò 
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296The full House adopted the bill with amendments on 
2/24/05, and forwarded it to the Senate Environmental 
Affairs Committee.297  By April 4, 2005, both the House 
and Senate had approved the bill.298 

 
On February 24, 2005, a similar bill (HF 1299) seeking 

to ban the manufacture, processing, sale, or distribution of 
flame retardants containing PDBEs was introduced within 
the Minnesota House Commerce and Financial Institutions 
Committee.299  T he billôs effective date varies depending 
on whether the PDBEs involved are pentaBDE or octaBDE 
by mass (January 1, 2006) or decaBDE by mass (January 1, 
2008).300  A companion bill (SF 1789) was introduced in 
the Minnesota Senate and referred to the Senate 
Environment and Natural Resources Committee on March 
17, 2005. 301 

 
During January 2005, Connecticut State Senator Duff 

presented a bill (S.B. 785) seeking to ban PDBEs in state 
commerce by January 1, 2008.  The bill was introduced 
within the Connecticut General Assembly and then referred 
to the Senate Committee on Environment. 302 

 
Lastly, during February 2005, the Montana House and 

Senate issued a joint resolution ñsupporting the phasing out 
of those [PDBEs] that are harmful to humans; support[ing] 
the testing of the people and the environment of Montana 
for PDBEs; encouraging the development of alternatives to 
PDBEs; [and] encouraging the availability of products 
containing alternatives to P D B E sé ò 303 The resolution 
expressly m entions how  certain com paniesô [final] products 
use ñless hazardous flam e retardant chem icals and é less 
flammable materials in manufacturing [processing than 
others]é including, IK E A  [a S w edish company], Intel and 
othersé ò 304 It also m entions how  ñMaine, Hawaii, and 
Michigan banned the use of certain PBDEs in 2004 and 
California and Europe banned the use of certain PBDEs in 
2003ò (em phasis added). 305 
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2. Cosmetics 
 

A bill modeled after the EU cosmetics regulation306 
(AB 2025) was recently introduced in the California 
legislature.  T he sponsors of the bill,  w hich ñw as intended 
to ban cosmetic or personal care consumer products 
containing chemicals identified as causing cancer or 
reproductive toxicityé [and it] apparently died behind-the-
scenesò, w ithdrew  it after it failed to w in a consensus.  
ñ[It]é w ould have tied the C alifornia regulatory process to 
the E uropean U nion.ò307  

 
U nw illing to concede defeat, the billôs sponsors 

subsequently introduced an amended bill (amended AB 
2025).308 T he am ended bill ñw ould have required all 
cosmetic and personal care products to be registered with 
the State of California with complete disclosure of all 
ingredients (including fragrances and flavoring) with 
specific data about the health effects of the ingredients and 
products.  In addition, the amended bill would have 
effectively banned all products or ingredients that did not 
have a C alifornia ósafe useô approval as of January 1, 
2006.ò309  A lthough this bill w as defeated, ñAB 2025 
supporters have publicly vowed to bring the issue back in 
California either by amending another piece of legislation 
or reintroducing the bill next year.ò 310 
 

3. Toxic and High 
Volume 
Chemicals 

 
D uring 2003, a ñgroup of scientists, public health 

advocates, labor unions and environm ental advocatesò 
introduced a bill in Massachusetts to reduce the use of toxic 
substances.  Based largely on the EU proposed REACH 
regulation, the bill ñw ould require substitution of 10 
priority chemicals where safer alternatives exist.311ò  T his 
broad coalition supporting the legislation ï the ñA lliance 
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for H ealthy T om orrow ò ï was formed to develop 
precautionary policies to address toxic substances and other 
perceived óevilsô such as global clim ate change and 
genetically modified (GM) food.312 

 
A s recently as January 2004, ñthe C alifornia 

legislature313 requested that the University of California, 
[Berkeley] investigate chemicals policy options [including 
the EU REACH regulation premised on the precautionary 
principle] for California and recommend a model for 
adoptionò for im proving the m anagem ent and regulation of 
chemicals within the state314   

 
é C alifornia has yet to develop a 
comprehensive program to regulate 
or otherwise manage the 
production, importation and sale of 
chemicals and chemical products, 
including pesticides.  As a 
consequence, the State is unable to 
identify the types, volumes and 
locations of use of industrial 
chemicals used in commerce and is 
unable to prioritize its resources 
with respect to chemicals 
management. California also has no 
comprehensive program (beyond 
federal TSCA) requiring 
manufacturers of chemicals or 
chemical products to evaluate their 
products for their potential to cause 
harm to the environment, workers 
or the public.  This general lack of 
oversight is disturbing in light of 
evidence suggesting that at least 
1,400 chemicals used in commerce 
are known or suspected to be 
carcinogens, reproductive 
toxicants, persist in the 
environment or accumulate in 
human tissues.  The REACH 
initiative in the European Union 
(EU) represents an unusual 
opportunity for California to 
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improve its management of 
chemicals.  A California initiative 
harmonized with the EU REACH 
would expand the ability of the 
State to manage chemicals in 
commerce while also encouraging 
innovation on the part of chemical 
manufacturers preserving access to 
the European market (emphasis 
added). 315 

 
Apparently, like-minded environmental advocates from 

Massachusetts316 have joined efforts with California 
environmentalists in lobbying their legislators to óim portô 
EU precautionary principle-based chemicals management 
standards into the United States.   
 

4. Biotech Foods ï  
State and Local 
Initiatives 

 
State Level Initiatives 

 
During the past several years, different constituencies 

have endeavored at the state level to prevent the 
widespread proliferation of biotechnology within the U.S. 
food chain.  The proposed legislation has been based on 
varying rationales, some consumer choice-focused (e.g., 
notification & labeling), some food safety-focused (e.g., 
concerning pharma and biopesticide-resistant crops and 
fish), some environmental focused, and still others 
economics-focused (e.g., concerning lost organic export 
trade to Japan and Europe in the absence of GM-free 
certification).  Additional legislative proposals have sought 
to impose liability on farmers and/or GM seed companies 
for GM crop contamination.  And, more recent initiatives 
advanced by anti-biotech advocates and organic farmers, 
w hich em ploy a ódivide and conquerô strategy, have 
successfully persuaded som e farm ers to prom ote ófarm er 
protectionô proposals that effectively place A L L  legal 
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responsibility for crop contamination with the seed and 
drug companies. 

 
2003 and Earlier 

 
Numerous efforts were also made at the state level 

during 2003 to model new anti-biotech laws and proposals 
after EU anti-biotech (GM) rules. Had a large percentage of 
these bills been passed, they would have severely restricted 
the sale, planting or distribution of GM seed and food.317  
In Kansas, Montana, North Dakota, South Dakota and 
Vermont, for example, legislation was proposed that would 
require certification or registration to sell or grow GM 
varieties of crops. The bills introduced in Montana, North 
D akota and S outh D akota, for exam ple, ñw ere all 
concerned specifically w ith genetically m odified w heatò.318 
Other bills introduced in Hawaii sought to require 
companies and/or farmers to notify and disclose to the 
public authorities the location of any planned crop field 
tests, and to contract with third parties to conduct safety 
evaluations.  

 
Additional biotech-related bills were introduced during 

2003 within the states of Arkansas, Montana and West 
Virginia. They sought to require the establishment of a 
biological-agents registry.  Although they did not appear to 
focus specifically on agriculture (i.e., they probably cover 
biocide products as w ell), they ñem ployed sufficiently 
broad definitions which could plausibly apply to products 
created through agricultural biotechnology.ò319   

 
Other legislation proposed in the States of Hawaii, New 

York, Maine, Texas and Vermont sought to ban outright 
the planting of GM seeds and sale of GM products.320 In 
Massachusetts, legislation was proposed that would 
prohibit the open air planting of pharma-crops (i.e., crops 
modified to produce pharmaceuticals).  California actually 
adopted a bill that ñm akes it illegal to spaw n cultivate, or 
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incubate any transgenic fish in the waters of the Pacific 
O cean over w hich the state has jurisdiction.ò321 

 
Furthermore, several bills were introduced during 2003 

that would impose requirements for GM-free labeling and 
for the labeling of foods with GM ingredients. In New 
York, for example, proposed legislation set forth guidelines 
for GMO-free labels.  T he N ew  Y ork bill also ñw ould 
require foods with GM ingredients to be labeled as such.ò  
Similarly, in Michigan, Oregon, Rhode Island and 
Vermont, legislation was proposed that would require 
natural or processed foods with GM ingredients to be 
labeled as GM foods.  And, Maine actually passed 
legislation that ñim poses a civil violation for any 
manufacturer, distributor, processor, wholesaler or retailer 
who falsely labels any product such as commercial feed as 
m ade w ithout genetic engineering or bioengineering.ò 322 

 
During 2003, several states considered legislative 

proposals analogous to the E U  ópolluterôs payô principle 
directive.323  Those bills sought to impose liability on 
biotech companies and/or farmers engaged in the field 
testing of pesticide and herbicide-resistant food crops and 
on food crops used to make drugs (i.e., óbiopharm ingô) for 
damages suffered as the result of cross-pollination.324 They 
include Hawaii325, Massachusetts326, Missouri327, 
Montana328, North Dakota329, New York330 and Vermont.331 
In fact, there is now a new bill before the Vermont 
legislature that would ñhold seed com panies strictly liable 
for the accidental spread of genetically-enhanced crops.ò332 
ñT he liability protections conferred are based entirely on 
how a crop was developed, not on the actual properties of 
the crop or food itself.ò333  

 
2004 and 2005 

 
During February 2005, new GM liability bills were 

introduced in several states that actually pitted farmers 
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against seed and pharma companies.  For example, a bill 
was recently introduced within the Vermont Senate (S.18) 
that w ould ñhold seed com panies strictly liable for the 
accidental spread of genetically-enhanced cropsò 
(emphasis).334 Farm advocacy groups have ensured that it 
would do so in two ways.  First, it would place legal 
responsibility squarely upon biotechnology companies, 
rather than farmers and grain elevators, for economic 
damages resulting from contamination by genetically 
modified crops.  Second, the bill would essentially function 
as a ófarm er protection statuteô, insofar as it ñw ould also 
prevent the manufacturers from suing farmers whose fields 
are contaminated by genetically engineered crops and are 
unintentionally grow ing these crops.ò335 ñT he liability 
protections conferred are based entirely on how a crop was 
developed, not on the actual properties of the crop or food 
itself.ò336  Similar bills were also recently introduced in 
both Montana (S.218) 337 and North Dakota (S.2235).338 

 
D uring M ay 2005, ñthe V erm ont H ouse A griculture 

Committee voted unanimously against bringing to the full 
[Vermont] House a bill dealing with liability from 
genetically m odified cropsò. 339 However, considering the 
close divisions within the committee on this issue, both 
opponents and proponents of the legislation were uncertain 
of its ultim ate disposition. O ne of the billôs m ajor sticking 
points apparently is its strict liability provision, which, as 
previously noted, would hold seed manufacturers liable 
even for unintended consequences arising from the use of 
G M  seeds.  W hile ñ[s]upporters say that is the only w ay to 
ensure that manufacturers, not farmers, are 
liableé [o]pponents say that strict liability should be 
reserved for products that are know n to be hazardous.ò 340 

 
C oincidentally, a sim ilar bill entitled, T he óF ood 

Integrity and F arm er P rotection A ctô (A B  984), w as 
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proposed in California with support from both organic 
grower organizations and anti-biotech advocates.  Like the 
V erm ont bill, it ñw ould give producers, grain and seed 
cleaners, handlers and processors [of conventional or 
organic crops] the right to sue biotechnology corporations 
if they are injured by the unintentional release, and 
subsequent contamination, of a genetically modified 
organism .ò 341 This bill was proposed as a preemptive 
m easure ñto protect our farm ers before [the G M  crop 
contamination being experienced in other parts of the 
country] comes to C alifornia.ò 342 

 
If one were to view these initiatives as purely domestic 

in focus and within the context of health and environmental 
protection as bill proponents would like, one would surely 
miss the point.  Actually, foreign economic motivations 
significantly underlie organic farm ersô general support for 
anti-biotech m easures.  A pparently, last year (2004), ña 
Japanese retailer association said it would refuse any rice 
from the Golden State if it allowed the cultivation of a 
genetically m odified crop.ò343 The Japanese associationôs 
admonition effectively negated the voluntary protocol 
previously worked out between the California rice industry 
and the Sacramento-based [company] Ventria Bioscience to 
grow a pharmaceutical rice crop in Southern California.344  
As a result, Ventria was forced to announce that it would 
ñgrow  its com m ercial pharm aceutical rice crop in 
M issouri.ò 345 But the story does not end here. 

 
Ventria experienced similar domestic and foreign 

óm arketô pressures in Arkansas. During February 2005, the 
Arkansas Rice Growers Association, concerned that 
V entria w as planning to ñgrow  rice óengineered w ith 
hum an genesôò in neighboring M issouri, lobbied an 
Arkansas legislator, State Sen. Jerry Taylor (D. Pine 
B luffat), to prepare a bill that w ould ñregu late the 



173 
 

 

cultivation of pharmaceutical-producing plantsé A ccording 
to T ayloré óW e're either going to try to have a ban on it in 
Arkansas or at least have a controlled-environment 
requirem ent.ôò 346 D espite T aylorôs rem arks that ñtheir 
commercial production poses potential contamination risks, 
via seed or pollen, to the food supply and the environm entò, 
industryôs support for such legislation is quite telling and 
shows that it is based on economics rather than health or 
environmental considerations. 347 

 
Rice exports from Arkansas to 
several countries, including many 
in the European Union, require 
certification from the Arkansas 
S tate P lant B oard óthat no GMO 
rice is in commercial production in 
A rkansas,ô said [A ssociation] 
D irector D arryl L ittleé óW e've 
always been able to check that box 
and just say, We don't produce any, 
so it's not an issue,' Little said.  
Soon Missouri may not be able to 
say that (emphasis added). 348 

 
Interestingly, Missouri, at least for this year, will 

actually be able to say that!  Although it had already 
ñobtained prelim inary approval from  the A griculture 
Department to plant some 200 acres in southeast Missouri 
with rice that is genetically engineered to produce human 
proteins for use in drugsò, V entria later encountered 
significant resistance in M issouri from  an alliance of ñrice 
growers, major food companies and environmental 
groups349 that tried to prevent companies like [it] from 
getting permission to convert croplands into factories for 
drugs.ò350  In particular,  

 
[The] company encountered an 
11th hour uprising by rice farmers 
who feared accidental 
contamination of their crops and 



174 
 

 

damage to a $100 million industry 
that depends heavily on exports.  
Anheuser-Busch's recent 
declaration that it would not buy 
Missouri-grown rice if Ventria 
planted in the Bootheel sent 
Ventria scurrying to find sites 
elsew here for its riceé [A s a 
result,V entria]é has given up on 
plantingé  pharm aceutical riceé in 
the state this year and instead is 
aim ing at N orth C arolinaé  O n 
Wednesday [April 27th] Ventria 
submitted requests in Washington 
for new permits that would allow 
the company to plant on 70 acres at 
two undisclosed locations in North 
C arolinaé [It] hopes to plant its 
pharmaceutical rice in Missouri 
next yearé  (em phasis added). 351 

 
Apparently, during 2003, other state legislatures tried 

but failed to ban biopharm food crops, including Colorado, 
Hawaii, Massachusetts, Texas and Vermont.352  The 
Associated Press reported this past April,, however, that the 
State of Oregon Senate Environment and Land Use 
Committee is currently reviewing such a bill (SB 570)353, 
w hich, if passed, w ould m ake O regon ñthe first state to ban 
the cropsò.  T he bill w as introduced by P hysicians for 
Social Responsibility, an Oregon NGO. 354 

 

As can be plainly seen from these examples, the impact 
of indirect foreign government-driven foreign export 
market pressures should not be underestimated.  And, if the 
Europe Union or its individual member states are permitted 
to continue their imposition of non-science-based 
precautionary regulatory pressures having U.S. domestic 
market consequences, Japan and other countries will be 
quick to follow! 

 
   Local Level Initiatives 
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ñS ince 2002, tow ns, cities and 
counties across the US have passed 
resolutions seeking to control the 
use of genetically modified 
organisms (GMOs) within their 
jurisdiction. Close to 100 New 
England towns have passed 
resolutions opposing the 
unregulated use of GMOs; nearly a 
quarter of these have called for 
local moratoria on the planting of 
GMO seeds. In 2004, three 
California counties, Mendocino, 
Trinity and Marin, passed 
ordinances banning the raising of 
genetically engineered (GE) crops 
and livestock.ò 355 

 
During early March 2005, the Associated Press reported 

that S onom a C ounty w ould ñallow  voters to decide w hether 
to become the fourth California county to ban genetically 
m odified organism s.ò 356 Like its predecessors, the Sonoma 
m easure w ould ñprohibit the cultivation of genetically 
altered plants and anim als for 10 years.ò 357 This measure is 
due to be voted on sometime during November 2005. 358  

 
Much to the chagrin of anti-biotech activists, however, 

family farmers successfully defeated, during November 
2004, anti-biotech initiatives proposed in two other 
California counties (Butte and San Luis Obispo Counties) 
that were designed to ban the use of agricultural 
biotechnology.  It w as reported also that ñ[a] third m easure 
in Humboldt County was deemed so ill-worded it was 
abandoned even by its authors before voters went to the 
polls, and also failed.ò 359 

 
In response, and perhaps, as an anticipatory counter-

measure, to such ordinances, state legislators and industry 
representatives have closely worked together to introduce 
ópreem ptive seed law sô that essentially ensure uniform  
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regulation of biotech seeds and agriculture throughout a 
state.  Judging from a recent bill passed by the Iowa House 
(HF 642)360, such law s w ould prevent ña local 
governm ental entityé from  adopting or enforcing 
legislation which relates to the production, use, advertising, 
sale, distribution, storage, transportation, formulation, 
packaging, labeling, certification, or registration of 
agricultural seed.ò361  ñA s of M ay 11, 2005, the follow ing 
states have secured passage of such laws.  They include 
Georgia362, Pennsylvania363, Iowa364, Idaho365, North 
Dakota366, South Dakota367, Kansas368, Indiana369, 
Arizona370, Oklahoma371,  and West Virginia372.  Similar 
bills ñare rapidly w orking their w ay through the legislatures 
ofò F lorida373, North Carolina374, Ohio375, and Texas376.  

 
5. Climate Change 
 

During the past decade, a number of states have passed 
legislation establishing greenhouse gas (GHG) registries 
and carbon reporting requirements.377  Several other states 
meanwhile have enacted laws that regulate carbon dioxide 
(C O 2) as an air ópollutantô378 along with other GHGs 
deemed to contribute to global warming.379  Although 
California may appear to be the most forward-looking 
jurisdiction as regards óclim ate changeô legislation, it is 
actually the northeastern states, led by New York and 
Massachusetts that have aggressively pursued an innovative 
but highly questionable regional approach to addressing 
GHG emissions. In fact, six New England governors have 
already entered into a Kyoto-like ñcom pact w ith five 
Eastern Canadian Premiers to reduce regional GHG 
emissions to 1990 levels by 2010 and 20 percent below 
1990 levels by 2020.ò   
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New York and the  
Northeast 

Region - RGGI 
 
 Background 
 

During June 2002, New York State Governor Pataki 
included w ithin the S tateôs E nergy plan a greenhouse gas 
reduction target of 5% below 1990 levels by 2010, and 10 
percent below 1990 levels by 2020.  During May 2003, the 
governor invited other northeastern states to join New York 
in a regional m arket for greenhouse gas reductions.ò  380 
And then two months later, on July 24, 2003, he 
ñannounced a regional program to curb emissions of 
carbon dioxide from power plants, otherwise known as the 
R egional G reenhouse G as Initiative (óR G G Iô).  

 
G overnor P atakiôs invitation and the announcem ent that 

followed had been preceded by the introduction of a bill 
within the New York State Assembly during 2002 that 
sought to cap carbon dioxide emissions.381 Although, that 
bill was never acted upon, it was recently reintroduced 
within the New York State Assembly this past January 
2005.382 As of this writing, it is not certain whether this 
new bill will ever make it out of committee.  

 
In addition to imposing a mandatory cap on the carbon 

dioxide emissions of locally-based power plants, RGGI 
would also entail the establishment of a GHG registry and 
an emissions trading scheme.383  Besides New York, the 
following states have agreed to work towards developing a 
regional model framework agreement - RGGI (CT, VT, 
NH, DE, ME, NJ, MA, and RI); Maryland and 
Pennsylvania remain observers. 384 In addition, the 
agreement is likely to include the five Canadian provinces 
already working with the New England States, as the 
following two references clearly show: 
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The states and provinces 
participating in the Regional 
Greenhouse Gas Initiative (RGGI) 
are committed to developing a 
regional greenhouse gas cap-and-
trade programé   (emphasis 
added). 385 

 
States showing leadership in 
developing regulations and setting 
G H G  reduction targetsé - 
Northeast U.S. & Canada Initiative 
RGGI & RGGR [Regional 
G reenhouse G as R egistry]é O ther 
markets in development  - e.g., 
RGGI and Canada Offsets 
Initiative (emphasis added). 386 
 

And, it will include an unknown number of EU 
Member States, as discussed below. The RGGI was to have 
been executed by the end of April 2005, but delays 
(unresolved issues) have required that it be signed 
sometime during late summer or early fall 2005. 

 
Once RGGI is executed by the group of participating 

states, it must then be implemented at the state level by 
each.  According to RGGI government stakeholders, state 
implementation could occur either pursuant to a legislative 
OR an executive administrative rule-making process. The 
legislative route is usually more open and transparent, and 
of interest to the public than an administrative hearing, 
which tends to be more technical, and thus, less well 
attended and observed by the broader public.  A number of 
RGGI government stakeholders have concluded that, while 
implementation by legislation is not legally necessary to 
implement RGGI387, they may nevertheless seek legislative 
approval for political reasons. 

 
Apparently, the seeds of the RGGI had been sown long 

before the first Bush Administration entered the White 
House.  According to the Center for Strategic and 
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International Studies (CSIS), a Washington DC think-tank, 
ñT he C linton A dm inistration [had previously] encouraged 
the states to act unilaterally in the area of climate change 
both as a way to achieve substantive change as well as to 
put pressure on C ongress.ò  A nd, C S IS  has seem ingly 
carried the C linton A dm inistrationôs clim ate change torch 
to the present as it recommends to the EU how best to 
engage the U.S. on climate change policy. In this regard, 
CSIS has advised the EU to practically bypass the White 
House in favor of the states.388 

 
[T]he EU must for its part 
recognize that the federal 
government is not the only locus of 
authority in the United States. A 
constructive US-EU dialogue on 
climate change policy must include 
state governments. Brussels would 
acknowledge the leadership of 
states if the Commission proposed 
a new transatlantic forum dealing 
with climate change which 
included state officials (emphasis 
added).  389 
 

And judging from recent reports, it would appear that 
these and other efforts have finally prompted the Bush 
Administration to the negotiating table.390 

 
 Objectionable 

Features of 
RGGI 

 
Despite the evolving transatlantic climate change 

détente, a precautionary principle-based RGGI remains 
inimical to U.S. economic interests for a number of 
reasons. First, it is clear that such a regional initiative, by 
itself, will have no measurable scientific and environmental 
impact on global warming. Even Greenpeace and Friends 
of the Earth have publicly admitted that the more 
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burdensome emissions limitations called for by the Kyoto 
Protocol would have only a negligible environmental effect 
on planetary global warming. And, according to one group 
of international econom ists, ñE uropeôs E m issions T rading 
Scheme (ETS) [as well] is unlikely to lead to a reduction in 
carbon dioxide em issionsò. 391 

 
Second, the RGGI, as structured, will  interfere with 

interstate commerce, to the extent energy imported by 
power plants into the RGGI region from non-RGGI states 
is indirectly regulated and subject to a process-based 
energy / GHG tax.  The RGGI will likely impose such a tax 
to prevent G H G  em issions óleakageô (i.e., obtaining low er 
priced but higher GHG-emitting energy from outside of the 
R G G I region), by equalizing the cost of 'R G G I' and ónon -
R G G Iô energy. 

 
Unfortunately, recently disclosed RGGI government 

stakeholder prognostications reveal that higher rather than 
lower consumer energy prices will follow for at least a ten 
year period ï  i.e., 2015.392  These higher (mostly natural 
gas) prices will derive from a host of different factors, 
including increased infrastructure and construction costs, 
the retirement of coal and oil-based power generating 
plants, the decommissioning of certain nuclear plants 
failing re-licensure, and the inability of remaining online 
capacity (mostly natural gas) to satisfy the growing 
regional energy demand.393  Consumers in this regard 
include homeowners as well as energy-consuming 
businesses (product manufacturers as well as service 
providers).  And, these price increases are likely to be 
compounded by the higher product and service prices that 
these businesses will inevitably pass downstream to 
consumers. As a result, companies operating at a local, 
state and regional level will be placed at a competitive 
disadvantage vis-à-vis their non-RGGI competitors 
(domestic as well as international).  Even if some kind of 
transparent consumer rebate were provided to mitigate the 
impact of energy cost increases, energy producers would 
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likely be handed the bill for that rebate and be compelled to 
devise a less transparent means of passing that cost 
downstream to consumers. 

 
Due to their concern about the public perception and 

acceptance of potential energy price increases and only de 
minimis environmental benefits, RGGI government 
stakeholders have incorporated overly optimistic 
assumptions within their economic and energy efficiency 
modeling that do not reflect actual market conditions.  In 
addition to the costs noted above, their modeling also 
substantially understates the economic and social costs to 
industry, local and regional employment, and technological 
research and capital investment, especially as they relate to 
the retirement of coal and oil-based plants and to the 
moratorium placed on the construction of new plants that 
could em ploy óclean coal technologyô, w hich happen to 
reflect an other than energy-neutral stance in favor of ófuel-
switching. Their modeling also overstates projected health 
and environmental benefits, and fails to reflect a 
satisfactory state-by-state emissions cap and allowance 
allocation formula. These modeling flaws may, in part, be 
attributable to the inclusion of data from eleven, and 
perhaps, even thirteen states (participating, observer, and 
RGGI border states, in order to skew results in their favor), 
rather than only from the nine participating states.394 These 
modeling flaws may also, in part, be attributable to the 
failure of RGGI government stakeholders to take into 
account how actual energy prices within the EU have risen 
since the Kyoto Protocol went into effect and how they will 
continue to rise by double digit percentages, 
notw ithstanding óironcladô E U  C om m ission m odeling 
assumptions to the contrary. 395  Furthermore, these flaws 
may be attributable to the failure of RGGI government 
stakeholders to take into account the actual poor 
performance and inherent flaws of the EU ETS allocation 
system.396   
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Third, the U.S. Congress has not yet adopted federal 
legislation regulating carbon dioxide or other GHG 
emissions, and the Bush Administration has affirmatively 
renounced A m ericaôs prior signature to the K yoto P rotocol. 
Yet, since 2003, the Northeastern Governors, negotiating 
mostly behind closed doors, have endeavored to efficiently 
structure such an exchange and to finance the allocation of 
emissions caps and allowances among the states.  Also, 
northeastern state attorneys general have quietly litigated 
and employed alternative legal theories in different federal 
courts in an attempt to establish clearer statutory and 
constitutional authority to regulate carbon dioxide emitted 
into the ambient air space of multiple states.397 And, the 
Canadians and Europeans are closely following these 
developments and, as noted above, are being invited to 
influence them.398 For example,  

 
R G G Iôs launch has sparked great 
interest in Europe, where an even 
larger experiment with GHG 
trading began on January 1, 2005. 
There have already been informal 
contacts between state officials and 
officials of the European 
Commission and European member 
states to share information on how 
the new European Emissions 
Trading System (EU ETS) is 
developing. These informal 
contacts may provide opportunities 
to explore linking issues that will 
be useful for any future greenhouse 
gas program seeking to trade with 
the EU ETS. (emphasis added).399 
 

And, even the Japanese are watching RGGI very 
closely and considering how to eventually link up with 
RGGI states individually or collectively should the EU 
succeed in doing so. 400 

When questioned, Pataki aides and other RGGI 
government stakeholders simply respond that RGGI is not 
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yet a ódone dealô, that the litigation has nothing to do w ith 
RGGI 401, and that, in any event, the RGGI is merely a 
regionally focused state-level matter that is of no concern 
to federal authorities.402 However, the facts appear to speak 
louder than their words. 

 
A significant number of states, 
mostly located in the Northeast and 
the West Coast, appear to have 
adopted a three-pronged approach 
to increasing pressure on the 
federal government to adopt a 
comprehensive GHG regulatory 
program. First, a number of states 
are taking steps to establish their 
own GHG regulatory programs. 
For example, California is 
promulgating regulations to curb 
GHG emissions from mobile 
sources. In addition, nine 
Northeastern states are working on 
the Regional Greenhouse Gas 
Initiative (RGGI), a cap-and-trade 
program aimed at power plants. 
Officials from the RGGI reportedly 
have entered into talks with EU 
officials about strategies for 
integrating the RGGI and the EU 
ETS.  The states also are working 
through the courts. Eleven states 
and the District of Columbia have 
challenged E P A ôs determ ination in 
2003 that it lacks authority under 
the Clean Air Act to regulate GHGs 
for climate change purposes. In 
addition, eight states have brought 
a federal district court lawsuit 
against a group of four power 
companies and the Tennessee 
Valley Authority, alleging that 
GHG emissions from the 
defendantsô pow er plants are a 
ñnuisanceò and requesting that the 
court impose emission limits.  
Finally, several states are using 
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their clout as shareholders to put 
pressure on companies and the 
government. The state treasurer for 
California, who runs a pension fund 
with approximately $166 billion in 
assets, has joined with several other 
state treasurers in filing climate-
related shareholder resolutions with 
major companies. 403 404 
 

Fourth, the RGGI was designed to be held out as a 
model to the nation405 ï  i.e., to be quickly expanded to 
other U.S states and regions and to cover other U.S. carbon 
dioxide emissions sources. 406 Indeed, RGGI documents 
and environmental press reports indicate that RGGI is 
likely to be ódove-tailedô w ith C aliforniaôs efforts to 
establish its own regional GHG emissions trading scheme 
with other Western states.407  California has already 
established a contentious state-wide GHG cap on auto 
carbon dioxide emissions that is likely to result in a $1,000 
or more increase in automobile prices there.  These rules 
are now being legally challenged by major automakers.408  

 
Even worse, the RGGI could potentially serve as a 

template for the enactment of other regional level health 
and environmental regulatory agreements focusing on non-
climate change issues among U.S. states that are modeled 
after different precautionary-principle-based EU 
regulations. This could adversely affect a broad array of 
U.S. agricultural and industrial products, including biotech 
foods, beef, poultry, high volume chemicals and 
downstream products using or incorporating chemicals, 
such as autos, computers, electronics, appliances, 
cosmetics, flame retardants and clothing.  

 
Fifth, no matter what RGGI government stakeholders 

publicly claim, the RGGI will  be international in scope.409 
In order to generate the volume threshold of emissions 
trades necessary to reduce the price of ów ithin the capô 
GHG emissions credits purchased and sold by power 
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plants, the size of the emissions trading market would need 
to be expanded far beyond the RGGI region.  Also, a 
successful RGGI would require that RGGI states establish 
indirectly more than informal linkages with other state and 
regional trading regimes within the U.S. that already have 
international linkages 410, as well as, direct linkages with 
the national or regional emission trading schemes of 
foreign countries (e.g., those existing within the European 
Union). In addition to performing market oversight 
functions, a successful RGGI would also entail some 
degree of formal interstate and international regulatory 
coordination, such as through a Mutual Recognition 
Agreement, executed between foreign countries and the 
R G G I regional authority im plem enting the óM odel R uleô 
that each RGGI participant has signed,  or with individual 
participating RGGI states.411 This would be necessary to 
ensure that U.S. companies can purchase the foreign GHG 
credits they require from Europe. There is also a genuine 
need to ensure accessibility to international óoutside the 
capô G H G  em issions óoffsetsô (i.e., from  K yoto P rotocol 
developing country clean development mechanism projects 
- outside the RGGI region) to significantly reduce the costs 
of achieving emissions reductions within the RGGI 
region.412 
 

Kenneth Colburn, Executive Director for the Northeast 
States for Coordinated Air Use Management (NESCAUM), 
has publicly acknowledged that RGGI has always been 
internationally focused.  ñ[R G G I]ñm ay even include 
linking up with the Europeans in a backdoor trading 
schem e on em issionsé óI don't see w hy our ow n individual 
power plants couldn't register and purchase allowances in 
the European system ,ô C olburn saidò (em phasis added). 413 

These sentiments were also expressed by Christopher 
James, Director of the Connecticut Department of 
Environmental Protection 414. 

 

In terms of other schemes such as 
RGGI linking with the EU ETS, as 
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we understand the currency issue, 
as long as the states or regions have 
in place an enforceable cap which 
has certainty in terms of 
expectations, there is a 
measurement verification protocol, 
real reductions are occurring, and 
offsets are allowed under some sort 
of defined process, there is no 
reason why RGGI could not link up 
with other trading schemes - be 
they part of Kyoto or sub-regional 
schemes that may come out through 
Canada, or Australia for example. 
This is something that we are 
focused on at the moment  
(emphasis added).415 

 
The European Union appears to have had the same 

understanding. Even before the Kyoto Protocol went into 
effect this past February 2005, it had seriously considered 
expanding its ETS to the RGGI states, notwithstanding the 
contentious legal issues that might arise. 
  

ñA rticle 25 of the E U  E T S  
Directive allows the option of 
linking the EU ETS with emissions 
trading schemes established by 
other Annex I (developed)_Parties 
to the [Kyoto] Protocol through a 
Mutual Recognition Agreement.  
Use of Article 25 might, for 
example, allow the emerging 
Canadian trading program, or a 
scheme in Japan, to be linked to the 
E U  E T S é This expansion 
mechanism could play a significant 
role in the future global climate 
change debate because it 
essentially allows for the creation 
of a Kyoto-equivalent trading 
system without the Kyoto Protocol 
entering into force. 
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One interesting unanswered 
question is whether individual 
states in the United States, some of 
which are taking significant 
measures to address climate 
change, could link into the EU ETS 
despite the current federal 
governm entôs decision not to ratify 
the Kyoto Protocolé In addition, 
many Australian states, led by New 
South Wales, are exploring the 
possibility of creating their own 
emissions schemes, which could 
potentially link together and create 
a de facto cross nation scheme 
along the lines of the Kyoto model 
despite Australia having refused to 
ratify the Kyoto Protocol.  There 
may be constitutional limitations 
that would have to be carefully 
considered before any state-based 
linking could occur. However, 
assuming such constitutional 
challenges could be overcome, U.S. 
and Australian state-level linking 
with the EU ETS, along with the 
linking of other non-EU regimes 
via Mutual Recognition 
Agreements, could in effect  create 
a quasi-Kyoto regime covering vast 
expanses of the developed world. 
The preamble to the Linking 
Directive anticipates this 
possibility and indicates that such 
linking would not occur unless the 
Kyoto Protocol came into forceò 
(emphasis added). 416 

 
These revelations lead to a number of tentative 

conclusions.  First, the RGGI will contravene U.S. federal 
climate change policy.417  Second, it may also likely violate 
the U.S. constitutional law doctrine of federal 
preemption418 419 420 and the interstate commerce clause.421 
422 423Third, the RGGI may substantially impair the plenary 
authority of the President and the Congress over foreign 
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affairs,424 425including foreign commerce.426  Fourth, the 
RGGI will likely directly influence U.S. relations with 
foreign countries427 428, and indirectly undermine current 
U.S. strategic positions advanced at international fora such 
as the United Nations and the current Doha Round of 
W orld T rade O rganization (óW T O ) negotiations. Indeed, as 
the jurisprudence surrounding the interstate commerce 
clause reveals, several of the provisions of the WTO SPS 
and TBT Agreement provisions that circumscribe the 
ability of governments to regulate international trade (e.g., 
nondiscrimination and no unnecessary obstacles to 
trade/least trade restrictive alternative available), are 
analogous to similar U.S. constitutional law benchmarks. 
Fifth, the RGGI could help to establish the use of the 
precautionary principle as an exercise of óstate (regional 
and ultim ately national) practiceô, as a m atter of binding 
customary international law, although the U.S. has 
affirmatively decided not to remain a party to the Kyoto 
Protocol.429 

 
 Motor Vehicle 

GHG Emissions 
 

If N ew  Y orkôs involvem ent in R G G I w ere not enough, 
on May 19, 2005, the New York State Department of 
Environmental Conservation issued a notice of proposed 
rulemaking to amend Parts 200 and 218 of Title 6 NYCRR 
relating to ñem ission standards for m otor vehicles and 
motor vehicle engines....The purpose of the amendment is 
to revise the existing low emission vehicle (LEV) program 
to incorporate modifications California has made to its 
vehicle emission control program to reduce greenhouse gas 
(G H G ) em issions.ò 430 These rules are more extensively 
discussed below. 

 
 New England 

States 
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During April 2001, Massachusetts became the first state 
to formally regulate the CO2 emissions of coal and oil fired 
pow er plants.  T he regulations im pose ñspecified reduction 
levels for several pollutants, including a 10% reduction 
from 1997-1999 C O 2 levels.ò431 Although the regulations 
do not require the use of a particular method to achieve 
reductions, natural gas conversion is clearly preferred.  
Plants using pollution control equipment must comply by 
2006, w hereas plants undergoing a ófuel shiftô conversion 
have until 2008 to comply.  Plants unable to achieve 
reductions themselves are encouraged to undertake other 
measures such as securing sequestration credits or 
purchasing emissions trading credits.432 During May 2004, 
the Massachusetts Climate Action Plan was released.  It 
ñcalls for the reduction of greenhouse gas emissions to 
1990 levels by 2010 and an additional 10%  by 2020.ò 433 

 
D uring 1999, ñN ew  H am pshire becam e the first state to 

pass legislation authorizing the creation of a greenhouse 
gas registry.ò  O n July 1, 2002, N ew  H am pshireôs Clean 
P ow er A ct (S B  284) took effect, setting ñannualé caps on 
em issions of C O 2, S O 2, and N ox.ò434 It requires CO2 
em issions ñto be reduced to 1990 levels by the end of 
2006ò, im poses m onetary penalties in the event of 
noncom pliance, and establishes a ócap -and-tradeô system  
pursuant to which entities may purchase emission credits 
through a national, regional, or other trading program.435 

 
In 1990, Connecticut became the first state to pass a 

broad global warming law that required specific actions for 
reducing CO2. The Act436 ñestablish[ed] a broad range of 
energy conservation measures, including revisions to the 
building code to maximize energy efficiency and 
requirements that the state purchase energy efficient 
appliances and vehicles. The Act also established goals for 
improving public transportation and requires the 
Connecticut Public Transportation Commission (CPTC) to 
m onitor progress in achieving them .ò437 During March 
2004, C onnecticut released ña G H G  reduction plan 
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designed to meet the agreement signed by the New England 
Governors/Eastern Canadian Premiers organization.438 The 
plan includes a renewable portfolio standard, vehicle 
emission standards starting model year 2007, green 
buildings, and energy efficiency standards.ò439    

 
During 2004, Connecticut adopted legislation and 

developed regulations ñto establish a clean car program  in 
C onnecticut consistent w ithé and on the sam e 
im plem entation schedule asé  the recently enacted 
C alifornia low  em ission vehicle II (L E V  II) program .ò440  
That program requires vehicle manufacturers to ñprovide 
new cars, light trucks and sports utility that meet stricter 
emissions standards starting with model year 2008. 
Connecticut will be working to establish greenhouse gas 
emissions standards for vehicles by the end of 2005. Under 
these standards, new motor vehicles beginning with model 
year 2009 will be required to emit 30% fewer greenhouse 
gases than would have been emitted without this 
program .ò441 On January 6, 2005, the Connecticut 
G overnorôs S teering C om m ittee on C lim ate C hange 
announced that it had ñsubm itted a draft of the [S tate] 
Climate Change Action Plan 2005 to the General Assembly 
for their review  and com m enté [T ]he recom m endations 
[call for] greenhouse gas em issionsé [reductions] to 1990 
levels by 2010 and to 10% below 1990 levels by 
2020é ò442 

 
New Jersey first addressed the issue of climate change 

during March 1998 through issuance of a governor-
supported Administrative Order (1998-09) which 
established the goal of reducing the state's total GHG 
releases to 3.5 percent below 1990 levels by 2005.443 The 
State sought to achieve the statewide 3.5 percent reduction 
by enlisting the voluntary assistance of public and private 
parties. For example, the State entered into separate 
voluntary ócovenantsô w ith the S tateôs largest utility 444, its 
colleges and universities and its public schools, pursuant to 
which each party pledged to reduce their GHG emissions. 
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During April 2000, New Jersey adopted an Open Market 
Emissions Trading Rule to promote the generation and 
banking of greenhouse gas credits.445  Thereafter, New 
Jersey ñexperim ent[ed] [w ith] a m ulti-tier system for 
permitting that incorporate[d] greenhouse gases into 
traditional permitting, despite the fact that they were not 
regulated substances [(e.g., CO2)].446 

 
During January 2003, however, the State adopted 

binding regulations requiring large stationary sources to 
report emissions of the greenhouse gases carbon dioxide 
(CO2) and methane (CH4). These regulations revised the 
definition of distillates of airé to rem ove C O 2 from  the 
chemical species listed as [inert] distillates of air, 
effectively classifying C O 2 as an air contam inantò in the 
absence of a formal rule change.447 During October 2004, 
New Jersey issued a notice of proposed rulemaking 
amending the relevant statutes to make the reclassification 
of CO2 legally valid.448 ñWhile the proposed amendments 
would not regulate emissions of CO2, they would enable 
[the S tate] to do so at a later date.ò449 

 
 California and 

the Western 
States ï RGGI II 

 
D uring S eptem ber 2003, ñthe G overnors of C alifornia, 

Oregon, and Washington launched the West Coast 
G overnorsô G lobal W arm ing Initiative [W C C G W I]é ò 450 
Pursuant to this initiative, the three states were to develop 
joint policy recommendations focusing on ways in which 
they could reduce GHG emissions.  These 
recommendations were finalized in a November 2004 
report and endorsed by the WCGGWI Executive 
Committee.451 In addition to endorsing the reportôs 
recommendations, the Committee advised the states to 
utilize their stakeholder processes to gather additional 
recommendations that could lead to adoption of overall 
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state and regional level GHG emissions reduction goals, 
vehicle GHG reduction standards, a regional market-based 
carbon allowance program and a renewable 
energy/alternative fuels program.452 

 
California had previously adopted legislation first 

creating a nonprofit entity to administer a statewide 
voluntary greenhouse (GHG) emissions registry back in 
September 2000.  California entities were to use the 
registry to ñrecord and register voluntary G H G  em issions 
reductions m adeé after 1990ò and to establish an em issions 
baseline that w ould apply against ñany future federal 
greenhouse gas em ission reduction requirem ents.ò453 
D uring July 2002, C aliforniaôs governor signed into law  
(the Pavley law) regulations requiring the development and 
adoption of the nationôs first greenhouse gas em ission 
reduction standards for automobiles (passenger cars and 
light duty trucks) to be applied to model years 2009 and 
thereafter.454 ñT he law  requires the C alifornia A ir 
Resources Board (CARB) to regulate greenhouse gases as 
part of the C alifornia M otor V ehicle P rogram .ò 455 As 
discussed later in this paper, this law subsequently came 
into conflict with the August 2003 EPA decision not to 
regulate GHGs from motor vehicles under the federal Clean 
Air Act.  That decision then led to legal challenges by 
northeastern state attorneys general. 

 
In a June 2004 report, the CARB estimated that those 

standards would likely add around $1000 to the cost of a 
new car in 2014, and $1064 more by 2016 (Industry experts 
dispute this low  am ount; they estim ated ñthat the regulation 
[which requires a 30 percent GHG reduction in new cars] 
[would] add about $3,000 to the upfront cost of the average 
car or truckò). 456 The CARB recommended that the 
standards be adopted by January 1, 2005 and put into effect 
no earlier than January 1, 2006.457 During September 2004, 
CARB adopted the rules necessary for the Pavley law to 
come into effect ð  rules subject to further legislative 
approval.  On December 7, 2004, the Alliance of 

http://www.pbs.org/now/science/climatechange.html
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Automobile Manufacturers, Association of International 
Automobile Manufacturers and California auto dealers 
challenged the Pavley law in federal court (U.S. District 
Court in Fresno, California).458  The plaintiffs made the 
following argument:  
 

[T]hat as greenhouse gas emissions 
from cars are largely a byproduct of 
their fuel economy, regulating 
emissions like carbon dioxide 
would indirectly require 
automakers to improve fuel 
efficiency significantly. And, since 
the federal government has sole 
authority to regulate fuel economy, 
Toyota, G.M. and several other 
automakers contend in their lawsuit 
that California is encroaching on 
Washington's jurisdiction. 459 
 

Notwithstanding this suit, which remains in progress as 
of this writing, the Pavley law continues to adversely affect 
the auto industry.  In fact, during A pril 2005, C anadaôs 
threat to adopt C aliforniaôs G H G  reduction rules on 
Canadian-bound auto exports prompted automakers to 
reach a less rigorous but equally contentious GHG 
reduction agreement with Canada.460 

On June 1, 2005, California Governor Arnold 
Schwarzenegger signed Executive Order S-3-05 
establishing statewide GHG emissions reduction targets.  
T hese targets, w hich ñcall for a reduction of GHG 
emissions to 2000 levels by 2010; a reduction of GHG 
emissions to 1990 levels by 2020; and a reduction of GHG 
em issions to 80%  below  1990 levels by 2050,ò 461 are 
merely symbolic and political in nature462 ï  they do little, if 
anything in the immediate future to address global climate 
change. The order vests the Secretary of the California EPA 
w ith the authority to ñcoordinate oversight of the efforts 
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made to meet the targets with: the Secretary of the 
Business, Transportation and Housing Agency, Secretary of 
the Department of Food and Agriculture, Secretary of the 
Resources Agency, Chairperson of the Air Resources 
Board, Chairperson of the Energy Commission, and the 
President of the Public Utilities Commissionò.463 It would 
seem, based on this language that, the obligation/duty to 
reduce GHG emissions would be imposed upon every 
business sector operating within the State of California, 
while the criteria and procedures for determining and 
actually allocating emissions caps and allowances among 
business sectors and between emitters within each sector 
would be left to the discretion of California regulators.464 

Since 1997, Oregon has required that new utility 
em issions be ñ17 %  less than the m ost energy efficient 
plant available.ò  C O 2 em issions have been ñcapped at 0.7 
pounds of CO2 per kilowatt-hour for base-load natural gas-
fired pow er plantsò.465 While this cap was lowered to 0.675 
pounds per kilowatt-hour in 1999, facilities have been 
entitled to satisfy that requirement either by implementing 
projects directly or by purchasing CO2 offsets from a 
Climate Trust at a cost of $0.57 per ton.466 The Oregon law 
is similar to a prior Washington State law that made 
ñgaining perm its for building new  pow er plants and 
upgrading older facilities conditional on mitigating any 
greenhouse gas em issions.ò 467 ñIn 2001, O regon enacted 
HB 2200 468, to create a forestry carbon offset accounting 
system to increase carbon sequestration in state forests. It 
requires a C O 2 registry and inventory.ò 469 

 
During 2002, Washington State enacted HB 2326 470, a 

non-regulatory statute ñestablishing the W ashington 
Climate and Rural Energy Development Center within the 
Washington State University energy program. [The 
C enterôs purpose w as] to gather[] greenhouse gas em issions 
information and voluntary reduction inform ationé [and to] 
function as ña clearinghouse of scientifically -based 
information on addressing climate change and clean 
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energy.ò471 During December 2004, it was reported that 
Washington Representative Ed Murray, a Seattle Democrat 
who chairs the state House Transportation Committee, was 
drafting a bill that ñw ould follow  C aliforniaôs lead in 
establishing tough new automotive [GHG emissions 
reduction] standards.ò 472 The bill, as amended, was passed 
by the Washington State House on March 17, 2005.473  
Following subsequent concurring amendments, it was then 
also passed by the Washington State Senate on April 20, 
2002.474 

 
Besides carbon dioxide emissions limitations a number 

of states have adopted other measures to reduce global 
warming.  For example, 19 western states have entered into  

 
[A]n alliance to boost energy 
efficiency and the use of 
renewables in the power 
gridé S om e states are seeking 
technological innovations to solve 
the problem.  For example, the 
Ohio Coal Development Office 
funds projects that capture and 
sequester carbon dioxide emissions 
from coal combustion, while the 
South Carolina Hydrogen Coalition 
is promoting economic 
development by building expertise 
in hydrogen technology.  Others are 
taking even stronger steps: for 
example, 16 states have mandated 
that electric utilities ï  which 
account for nearly one-third of 
greenhouse gases ï  generate a 
certain amount of power from 
renewable sources. During mid-
November 2004,] the governors of 
California, Oregon and 
W ashingtoné announced 36 
recommendations to fight global 
warming, including tightening 
emissions and energy efficiency 
targets, investing in fleets of hybrid 
gas-electric vehicles, and boosting 
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retail energy sales from renewables 
at least one percent a year through 
2015.475  
 

  Local Initiatives 
 

On February 22, 2005, Seattle Mayor Greg Nichols 
announced his intention to ñlead a cam paign to get U .S . 
cities to adopt [the term s of the] K yoto P rotocol.ò S eattle 
Washington had previously adopted the Kyoto Protocol in 
2001. Nichols also noted that he would work to pass a 
óclean -carô bill sim ilar to the law  adopted in C alifornia that 
imposes more stringent emissions standards for cars sold in 
Washington.476  

 
C. State and Local Law 

Initiatives to Adopt the 
Precautionary Principle 

 
During the past several years, several American states, 

besides Massachusetts in 2001477, have considered adopting 
the Precautionary Principle formally as state law.  They 
include New Hampshire in 2000478 and most recently 
Hawaii in 2004479. Frmer Governor Christine Todd 
Whitman  of New Jersey had considered employing the 
precautionary principle in  2000.480 During June 2003, the 
City of San Francisco became the first city within the 
United States to actually adopt the Precautionary Principle 
as municipal law.  The ordinance, known as the 
Precautionary Principle Ordinance, is intended as a 
ñguiding principle of environm ental policy in that city.ò481 
During September 2004, the City of Portland, Oregon 
became the second U.S. municipality to do so.482  

 
U.S. advocates of the precautionary principle have 

recently begun to apply this nonscientific touchstone in the 
hope of revising municipal483 land use laws, which they 
argue currently prom ote social and ethical injustice. ñN ow  
an enlightened organization of local government officials 
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has recognized the profound harms caused by unethical 
land use decisions, and has begun to advocate for the 
precautionary principle as a way of doing better. In 
September 2003, the National Association of County and 
City Health Officials (NACCHO) passed resolution 03-02ò, 
which incorporates the precautionary principle into land 
use planning and practice:  

 
After calling for the precautionary 
principle, the NACCHO resolution 
suggests three ways to make it 
work: integrate public health 
perspectives and practice (which 
are based on prevention) into land 
use planning; ensure early, 
sustained, and effective 
participation by affected 
community members in all stages 
of land use and zoning decisions; 
and dedicate more resources to 
getting public health people 
involved in land use decisions 
through training, development of 
tools, technical assistance and other 
support.484  

 
 
IX . EFFORTS TO REFORM U.S. 
FEDERAL LAW  

 
A. State Attorneys General 

Lawsuits on Climate 
Change 

 
State Attorneys General have filed several lawsuits in 

the past few years hoping to move climate change policy 
from the elected branches to the courts.  They commenced 
these actions precisely because neither the Congress nor the 
Administration have chosen to address climate change 
issues in the manner advocated by European leaders and 
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transatlantic environmental groups ï i.e., by ratification of 
the Kyoto Protocol. 

 
On August 28, 2003, the U.S. Environmental Protection 

Agency published a Notice of Denial that rejected a 
previous 1999 petition485 filed by several ENGOs, 
including Greenpeace.  That petition called for the EPA to 
regulate m otor vehicle G H G  em issions as óair pollutantsô 
under the Clean Air Act (CAA).  The Notice of Denial 
reflected the E P A ôs determ ination that it ñlack[ed] the 
authority under the CAA to regulate for the purposes of 
addressing global clim ate change.ò It reasoned that the 
CAA did not expressly provide the EPA with authority to 
regulate GHGs, and that Congress had not implicitly 
delegated to it such authority either.486  It also reasoned 
that, ñeven if G H G s w ere óair pollutantsô subject to C A A  
regulation, EPA [was] prohibited from regulating motor 
vehicle G H G  em issions for other reasonsò.  In other w ords, 
it argued that the authority to regulate improved fuel 
econom y, w hich is óthe only practical way to reduce 
tailpipe em issions of C O 2ô, resides w ith the U .S . 
Department of Transportation.487 

 
As a result of this Notice of Denial, the Connecticut, 

Massachusetts and Maine attorneys general withdrew the 
June 4, 2003 lawsuit they had previously filed against EPA.  
In it, they had demanded that the EPA regulate carbon 
dioxide emissions consistent with its duty to implement the 
CAA. According to at least one legal expert, that suit 
constituted a back-door attem pt ñto force federal regulation 
of carbon dioxideé by piggybacking such controls onto 
overdue revisions of pollution-control requirements for 
industrial facilities.ò488 Subsequently, during early 
September 2003, the attorneys general filed a petition for 
review challenging that EPA Notice of Denial in the U.S. 
Court of Appeals for the District of Columbia Circuit.  

 
On October 23, 2003, eight additional U.S. states489, the 

District of Columbia, and the island government of 
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American Samoa, brought an action in the D.C. Circuit in 
support of and to join the petition previously filed by the 
three original attorneys general. This action was 
accompanied by separate petitions filed by the State of 
California, the cities of Baltimore and New York, as well 
as, by petitions filed by a virtual w hoôs w ho of the 
American environmental movement.490 According to one 
legal expert, if these suits w ere successful, ñthis w ould 
have dramatic [legal and economic] implications, as the 
EPA would be empowered ï and in some cases required ï  
to adopt far-reaching restrictions on activities that result in 
greenhouse gas em issions.ò491  

 
It would also impose significant economic costs on 

states such as Michigan, Texas, Idaho, North Dakota, Utah, 
South Dakota, Alaska, Kansas, Nebraska, Ohio and 
Indiana, which rely on coal for energy production or 
primarily use natural gas or other fuels.  During September 
2004, ten of these states intervened on behalf of the EPA 
(with Indiana filing an amicus brief to both oppose the 
lawsuit brought by the climate change states as a matter of 
law and to prevent potential damage to their economies:492 

 
If the Midwest states lose, 
Michigan utilities will have to 
switch from coal, which meets 66 
percent of this stateôs energy needs, 
to natural gas, an increasingly 
scarce and expensive fuel. This will 
make it more difficult for Michigan 
to offer competitive energy prices 
to businesses.  Union and other 
studies show that this would cause 
Michigan to lose nearly 100,000 
jobs right off the bat.  Also 
[Michigan Attorney General Mike] 
Cox fears, forcing the EPA to 
classify carbon dioxide as a 
pollutant would ultimately result in 
even higher fuel economy 
standards for the automobile 
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industry, raising the price of 
vehicles and costing more jobs. 493 
 

Oral arguments for this highly politicized case took 
place on April 8, 2005, and the court rendered its decision, 
in favor of the EPA, on July 15, 2005.494  Although the 
resulting split-decision went as far as to employ a 
combined and comprehensive standing and merits analysis 
to conclude that the EPA had acted completely within its 
administrative discretion to reject the petition, public 
statements (óm edia spinô) m ade by such activist groups as 
the Natural Resources Defense Council strongly suggest 
that it will likely be ñappealed by the states or 
environmentalists either to the entire circuit or even up to 
the Supreme Courtò.495   
 

Procedurally speaking, the majority opinion written by 
Judge Randolph positively resolved the questions of subject 
matter and personal jurisdiction ï i.e., the courtôs ability to 
óhearô the case brought before it and the petitionersô 
óstandingô to bring the case in the first place.496  The 
majority then proceeded to address the substance of the 
case, after having ñassum e[d] arguendo that EPA ha[d] the 
statutory authority to regulate greenhouse gases from new 
m otor vehiclesò (italics in original).497 The majority then 
reviewed whether and ultimately held that ñthe E P A  
Administrator properly exercised his discretion [under the 
CAA] in denying the petition for rulem akingò. 498 

 
Substantively speaking, the majority based its finding 

on the following facts: 
 

ñIn addition to the scientific 
uncertainty about the causal effects 
of greenhouse gases on the future 
climate of the earth, the 
Administrator [also] relied upon 
m any ópolicyô considerations that, 
in his judgment, warranted 
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regulatory forbearance at this 
tim e.ò 499 

 
And, the majority based its holding on the following 

law: 
 

ñA  ódeterm ination of endangerm ent 
to public healthôé is necessarily a 
question of policy that is to be 
based on an assessment of risks and 
that should not be bound by either 
the procedural or the substantive 
rigor proper for questions of 
facté A nd as w e have held, a 
reviewing court will uphold agency 
conclusions based on policy 
judgments when an agency must 
resolve issues óon the frontiers of 
scientific know ledge.ôò 500 

  
Judge S entelleôs opinion, unlike that of the majority, 

concluded that the petitioners had failed in the first instance 
to meet all of the required conditions needed to establish 
óstandingô to bring their legal challenge.  Yet he concurred 
with the majorityôs ruling that, assuming petitioners had 
such standing, they nevertheless failed to prove that the 
EPA had not properly exercised its administrative 
discretion. 501  
 

Notwithstanding the C ourtôs ruling, environm entalists 
have embraced Judge T atelôs loquacious 38-page dissenting 
opinion.  That opinion found that the ñE P A é failed to offer 
a law ful explanation for its decisionò as required by the 
Clean Air Act, and call[ed] for rem anding ñthe m atter back 
to EPA either to make an óendangermentô finding or to 
com e up w ith a reasoned basis for refusing to do soò 
consistent with the standards set forth within that statute. 
502 N ot surprisingly, Judge T atelôs opinion stretched to 
emphasize the ñ precautionaryò  (emphasis added) nature of 
the statutory standard, which he interpreted to require 
regulation before scientific certainty is established, to 
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require the EPA to prove that auto emissions do not 
contribute to global warming, and thus endangerment of 
public health (i.e., to satisfy a negative burden of proof), 
and to deny the EPA the administrative discretion to decide 
otherwise. 503 Judge Tatel then concluded that since the 
EPA failed to satisfy (and the C ourtôs m ajority failed to 
apply) this standard, petitionerôs case should have gone 
forward (i.e., Judge T atel set forth the basis of petitionerôs 
new appeal - reversible error).504  

 
As if the stakes were not yet high enough, on July 21, 

2004, eight state attorneys general and the City of New 
York505 filed a lawsuit against five of the largest U.S. 
public utility companies506 in an attempt to curb their 
greenhouse gas (GHG) emissions.  These suits allege that 
the large utilitiesô carbon dioxide em itting activities 
contribute to a ópublic nuisanceô as defined under federal 
common law.  The precedent-setting remedy they seek is 
not monetary in nature ï rather, they have petitioned for the 
utilities to abate the nuisance they have created by reducing 
their greenhouse gas emissions.  

 
To be liable for a public nuisance, 
defendants must carry on, or 
participate to a substantial extent in 
carrying on, activities that create 
óan unreasonable interference w ith 
a right common to the general 
publicôòé [P ]ublic nuisance law  
therefore creates duties to the 
broader ópublicô by prohibiting 
unreasonable interferences with 
public rightsé Liability for a public 
nuisance may arise even though a 
party complies in good faith with 
laws and regulations(emphasis 
added).507 
 

In effect, the attorneys general have argued that the 
carbon dioxide emissions generated by these utilities 
seriously threatens (causes unreasonable interference with) 
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public health, the economy and the environment.  In 
particular, their brief alleges potential injury to the 
following: 1) public health; 2) coastal resources; 3) 
freshwater supplies; 4) the Great Lakes; 5) agriculture; 6) 
ecosystems such as forests, fisheries and wildlife; 7) 
personal and real property from more wildfires; 8) state 
economic interests; 9) the climate, due to increased rates of 
abrupt and catastrophic change from global warming; and 
10) state sovereign and quasi-sovereign interests in the 
integrity of an ecological system that supports the natural 
heritage and upon which all of their natural resources and 
much of their economies depend508 

 
As specious as these suits may seem, if either the 

plaintiffs win or the defendants settle, there is a real danger 
that more litigation will follow.  Considering the effort now 
being made to change U.S. federal law, the worst thing 
U.S. industry could do is to become complacent. 
 

One of the problems that the state 
attorneys general face in their suit 
is that it is generally accepted that 
federal environmental statutes 
preempt federal common law 
actions alleging interstate 
nuisances.  Although such suits 
were once viable ï  so for instance, 
a downwind community could sue 
an upwind factory located in 
another state in federal court ï  in 
the 1970ôs, the [U .S .] S uprem e 
Court held that such claims were 
largely preempted.  So, on the plus 
side, if the state attorneys general 
were somehow successful on the 
merits, this could have the effect of 
revitalizing the use of federal 
common law to address interstate 
pollution problems.  On the other 
side, however, a successful suit 
would further the trend of 
óregulation by litigationô ï  whereby 
state attorneys general, trial 
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lawyers and judges usurp the 
policy-making function 
traditionally left to democratically 
elected legislatures.509 

 
In this regard, businesses should closely review the 7th 

C ircuit C ourt of A ppealôs decision in People of State of Ill. 
v. City of Milwaukee,510 which addressed ñresort by a 
stateé to state law  nuisance rem edies to deal w ith pollution 
of its portion of an interstate body of water [Lake 
Michigan], resulting from the discharge of pollutants in 
another stateé [T he court in that case]é held that in [the] 
area of interstate water pollution, [the] Federal Water 
P ollution C ontrol A ct precludes application of one stateôs 
common or statutory law to determine liability and afford a 
rem edy for discharges w ithin another state.ò 511  

 
B. Efforts to Enact Federal 

Legislation on Climate 
Change 

 
During the last week of January 2005, Senator Olympia 

Snowe (R-Me) ñpredicted a fast-approaching ópoint of no 
returnô for clim ate change ï possibly in as few as 10 years 
ï after which the crisis and its symptoms will be 
irreversible.ò512 According to her press secretary, ñY ou can 
expect to see her introduce several bills this year related to 
climate change that reflect the \task force 
recom m endationsé [S he w ants to] get them  out there and 
get them talked about, which will grow the broad support 
for actionôé [even though]é [s]he doesnôt necessarily 
expect these initiatives to pass.ò   

 
On February 10, 2005, Senators Joseph Lieberman and 

John McCain reintroduced their Climate Stewardship Act 
of 2005.  This bill was nearly identical to the proposal that 
they had introduced at the beginning of the 108th Congress, 
know n as the C lim ate S tew ardship A ct of 2003 (óC S A ô ï  
S.139), 513 within the Senate Committee on Commerce, 
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Science and Transportation. Concerned that this bill would 
suffer the same fate as did the last one, environmental 
groups such as the Environmental Defense Fund, together 
with the environmental press, employed flowery rhetoric to 
cast it as a ómoderate bipartisan billô, and as ña credible 
first step to addressing the dangers of global warm ingé ò 
(emphasis added). 514  The use of these words more than 
suggested, however, that this bill would have done almost 
nothing to address the perceived hazard (not risk) of global 
warming in the foreseeable future, which is certainly less 
than what even the prior bill had envisioned. That bill, 
which had been previously advertised as a bipartisan effort 
to address climate change during 2003, was subsequently 
referred to the Senate Committee on Environment and 
Public Works and brought to a full Senate vote on October 
30, 2003. It then failed by a margin of twelve votes (43 to 
55). 

 
Fortunately, on June 22, 2005, this reworked bill 

suffered the same fate as its predecessor ï  it was soundly 
rejected (pursuant to a vote of 60 to 38) by the U.S. Senate, 
despite British P rim e M inister T ony B lairôs personal appeal 
to individual senators to more proactively address global 
warming.515  H ow ever, this billôs defeat w as followed by 
the adoption of a narrowly approved (54-43) non-binding 
Senate resolution expressing the ñS ense of the Senate on 
C lim ate C hangeò, which had, only hours earlier, failed as 
tabled Amendment No. 866 to the comprehensive energy 
bill (The Energy Policy Act of 2005 - H.R. 6).516 H.R. 6 
was passed by the Senate 85-12 one week later (on June 29, 
2005).517   

 
The resolution, a highly charged and self-contradicting 

statement in its own right, was introduced by Senator Jeff 
Bingaman (D-NY) and signed by Senators from both 
political parties, including ñR epublican P ete D om enici of 
New Mexico, chairman of the Senate Energy 
C om m itteeò.518 It ñfinds that there is a grow ing scientific 
consensus that human activity is a substantial cause of 
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greenhouse gas accum ulation in the atm osphereò, and calls 
for 

 
ñC ongress [to] enact a 
comprehensive and effective 
national program of mandatory, 
market-based limits and incentives 
on emissions of greenhouse gases 
that slow, stop, and reverse the 
growth of such emissions at a rate 
and in a manner that (1) will not 
significantly harm the United States 
economy; and (2) will encourage 
comparable action by other nations 
that are major trading partners and 
key contributors to global 
emissionsò (emphasis added). 519 

 
However, anyone familiar with the underlying bases for 

the S enateôs prior 1997 óS ense of the S enate on Climate 
Changeô resolution that rejected the Kyoto Protocol 520 and 
the complexity and long-term nature of the systemic 
changes needed to reform  this countryôs energy mix, knows 
full well that this goal is not achievable in the short-term 
without significant cost and sacrifice.  Indeed, ócom parable 
actionsô taken by other nations, contrary to the best 
government and scientific prognostications, are having a 
negative impact on national economies and producing 
negligible environmental benefits.  What this resolution 
actually reflects, then, is that the political spirit of the CSA 
remains alive and well in the minds of many within 
Washington, facts be damned.521  

 
The goal of the CSA was to impose mandatory and 

economy-wide emissions reduction requirements to ensure 
that U.S. national GHG emissions are reduced to their 2000 
levels by 2010 and to 1990 levels by 2016.  By contrast, the 
Kyoto Protocol requires that the U.S. national GHG 
emissions be reduced to 7 percent below its 1990 emissions 
by the end of the period spanning 2008-2012.  The CSA 
would have accomplished this by establishing a GHG 
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emissions-trading program similar to the one currently used 
to control releases of pollutants that cause acid rain. 
Companies would receive emission allowances capping 
their releases of GHGs.  Those that reduce their emissions 
below that level could sell their extra allowances to firms 
that exceed their emissions ceilings.  

 
The CSA instructed the EPA to adopt and implement 

regulations to limit the GHG emissions from several 
economic sectors ï  electric utilities, industrial plants, 
transportation, and commercial facilities, as defined by the 
E P A ôs Inventory of U.S. Greenhouse Gas Emissions and 
Sinks database (similar to the EU emissions trading 
regulation).  The EPA continues to submit this information 
annually to the United Nations as part of the U.S. 
commitment under the United Nations Framework 
Convention on Climate Change (UNFCCC).  According to 
the EPA, these sectors accounted for approximately 85 
percent (%) of the overall U.S. emissions in the year 2000.  
T he billôs em ission lim its, how ever, w ould not have applied 
to the agricultural and the residential sectors at this time. 
And, certain areas within the affected sectors would have 
been exempt if the EPA determined that it was not feasible 
to measure emissions from that area. 

 
The trading of emissions allowances and reductions 

would have been made possible by enactment of a National 
Greenhouse Gas Database containing an inventory of 
em issions and registry of reductions. ñT his approach is 
similar to the E uropean U nionôs E m issions T rading S ystem  
(EU ETS) that launched in January and to the RGGI/RGGR 
program  being developed in the N ortheast U nited S tates.ò 
522The outlines of such an emissions registry system had 
previously been approved and passed by the Senate as 
amended S.517, following an 88-11 vote during 2002. They 
were contained within the Climate Change Strategy and 
Technology Innovation Act of 2002, which had become 
part of the larger Senate Energy Policy Act of 2002.  The 
Senate bill was later incorporated within the House bill, 
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H .R . 4, ñS ecuring A m ericaôs F uture E nergy (S A F E ) A ct of 
2001.  H.R. 4 was never acted upon in conference where it 
was ultimately left unresolved by the 107th Congress.523  

 
On February 15, 2005, Senator Hagel (R-NE), along 

with three Republican co-sponsors, Lamar Alexander (R-
TN), Larry Craig (R-ID) and Elizabeth Dole (R-NC), 
introduced the Climate Change Comprehensive Legislative 
Reform Act of 2005.524  It was comprised of three separate 
bills, S. 386 (/883)525, S. 387526, and S.388527, which 
addressed respectively international policy, tax policy and 
domestic policy. Many of these billsô provisions were 
retained in a subsequent amendment proposed by Senator 
Hagel and others and later passed and incorporated within 
H.R. 6 on June 21, 2005.528  

 
A rguably, if H .R . 6ôs clim ate change provisions survive 

conference and are passed by both the Senate and the 
House without much modification, it would extinguish any 
constitutional claim that states, individually or regionally, 
could conceivably make to justify their regulation of 
greenhouse gas emissions generated by autos and power 
plants operating within their jurisdictions.  Such a result 
would obtain precisely because Congress will have clearly 
expressed its intent for voluntary GHG emissions 
reductions, supplemented by federal law (investment and 
research and development incentives and tax credits), to 
ñoccupy the field exclusivelyò.529 

  
The Climate Change Technology Deployment in 

Developing Countries Act (S.386)  in particular, promotes 
the exportation by U.S. companies of U.S. greenhouse gas 
intensity reducing technologies and practices to, and their 
adoption by, developing countries.  The Secretary of State 
is to coordinate developing country funding assistance, and 
fellowship and exchange programs are to facilitate 
technical assistance and knowledge transfer. To promote 
the diffusion of such technologies (e.g., óclean coal 
technologyô) in developing countries w ithout risk of trade 




