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In the WTO multilateral framework to see the precautionary principle
	Volume: 2009 8 the next section: Economic and Law Author: Liu Weiwei Source: China's collective economy 

	By Liu Weiwei
  摘要：近年来被欧盟极力主张并推行的“风险预防原则”在其一系列法规和政策中得到体现，同时也正是由于该原则的适用，使得相关法规的贸易壁垒作用凸显和加强。Abstract: In recent years strongly advocated by the European Union and implement the "precautionary principle" in his series of laws and regulations and policies to be reflected, but also precisely because of the application of the principle, making relevant laws and regulations has highlighted the role of trade barriers and strengthened. 以“风险预防原则”为导向的政策制定者，试图建立一个以环保为中心、不受任何风险干扰的乌托邦完美世界，但却没有认识到由此导致的经济和机会成本，对相关产业乃至世界范围造成的影响。 The "precautionary principle"-oriented policy-makers, trying to establish an environmental protection center, not subject to any interference with the risk of a perfect utopian world, but it failed to recognize the resulting economic and opportunity costs, related industries and the world the scope of impact. 文章将在WTO多边贸易体制下，对风险预防原则的适用及其“科学外衣”下潜藏的技术性贸易壁垒作用进行分析。 Articles in WTO multilateral trade system, the application of the precautionary principle of risk and its "scientific cloak of" hidden under the analysis of the role of technical barriers to trade.
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一、风险预防原则之于贸易 1, the risk of the precautionary principle in trade

 
随着国际贸易突飞猛进的发展，环境保护、人类健康及食品安全等问题得到越来越广泛的关注。With the rapid development of international trade, environmental protection, human health and food safety issues have been more and more widespread concern. 世界各国争相制定了相关战略政策并相继出台了一系列具体措施，这些措施构成了一层层靓丽的技术屏障，成为当前贸易中的技术壁垒。 Countries around the world competing to develop the relevant strategic policy, and have issued a series of specific measures, these measures constitute a beautiful layers of technical barriers to become technical barriers to trade. 预防原则是国际环境法领域的一项新兴原则，其本意在于防止对人类健康、生命、自然资源等造成损害的风险，该原则的适用范围不断扩大到其它领域。 Which is the principle of prevention of an emerging field of environmental law principles, the intent is to prevent human health, life, natural resources, the risk of damage, the increasing scope of application of the principle to other areas. 风险预防原则在越来越多的立法和政策中得到体现，尽管该原则的倡导者宣称，该原则试图在保护人类健康、环境和确保产业竞争力之间建立一个合理的平衡，但其无疑其对国际贸易产生了不可忽视的重要影响。 The precautionary principle in more and more legislation and policies to be reflected, although the principle advocates claimed that the principle of trying to protect human health, the environment and ensure the competitiveness of industries to establish a reasonable balance between, but no doubt the on international trade had a significant impact can not be neglected. 近年来，风险预防原则在贸易领域中的作用，越来越得到各国乃至世界范围内的关注，尤其是欧盟，该原则的重要性和地位，在其立法与政策中均得到体现。 In recent years, the precautionary principle's role in the trade area has received considerable national and even world-wide concern, especially the European Union, the importance and status of this principle in its legislation and policies to be reflected in both. 事实上，随着欧盟在世界经济舞台上位置的不断提升，风险预防原则在政府对公共危险的评估和管理中的角色，在国际范围内已经越来越成为加深全球经济融合中的中心议题。 In fact, with the EU's position in the world economic arena is on the rise, the risk of the precautionary principle in the government on public risk assessment and management role in the international context has become an increasingly deepening global economic integration in the central theme. 以“风险预防原则”为导向的政策制定者，试图建立一个以环保为中心、不受任何风险干扰的乌托邦完美世界，但却没有认识到由此导致的经济和机会成本，对相关产业乃至世界范围造成的影响。 The "precautionary principle"-oriented policy-makers, trying to establish an environmental protection center, not subject to any interference with the risk of a perfect utopian world, but it failed to recognize the resulting economic and opportunity costs, related industries and the world the scope of impact.
 

二、WTO体制下风险预防原则的定位 2, WTO system the positioning of the precautionary principle

 
实施卫生与植物卫生措施协定（Agreement on the Application of Sanitary and Phytosanitary Measures， SPS）第5.7条是WTO框架下，成员可能解释其有权适用“风险预防原则”的一项可援引条款。The Application of Sanitary and Phytosanitary Measures Agreement (Agreement on the Application of Sanitary and Phytosanitary Measures, SPS) section 5.7 is the WTO framework, the members may explain their right to apply the "precautionary principle" in a clause can be invoked. 《SPS协定》要求各成员在确定适当的卫生与植物卫生保护水平时，应考虑将对贸易的消极影响减少到最低程度的目标，应避免其认为适当的保护水平在不同的情况下，存在对国际贸易产生歧视或变相限制的任意或不合理的差异。 "SPS Agreement" members are expected to determine the appropriate level of sanitary or phytosanitary protection, should take into account the negative impact of trade will be reduced to a minimum level of objective should be to avoid the level of protection it considers appropriate in different circumstances, the existence of international trade discrimination or a disguised restriction of the arbitrary or unreasonable differences. 依据协定要求，各成员应保证其制定的相关规则在保护合理目标所必要的限度内实施，并且根据科学原则，一旦不具备充分的科学证据，则不得再继续保持该规则，《SPS协定》第5.7条规定了该要求的例外情形。 Required pursuant to the Agreement, each Member shall ensure that the relevant rules set a reasonable goal to protect, within the limits necessary for the implementation of, and based on scientific principles, once did not have sufficient scientific evidence, shall not continue to maintain the rule, "SPS Agreement" Article 5.7 provides an exception to the requirement. 该条款允许成员方在科学证据不充分的情况下，采取临时措施，同时，这可以解读为，在不具备证明一种产品安全性的充分证据条件下，各成员方可以采取预防措施。 This provision allows members to the scientific evidence is not sufficient to adopt the interim measures at the same time, this can be interpreted as, in the do not have to prove the safety of a product under the conditions of sufficient evidence, the members of the party can take preventive measures. SPS协议第5.7条的规定通常被认为具备了预防原则的基本要素，但仅仅具备相关要素并不能够就此认定第5.7条就是预防原则。 SPS Agreement the provisions of Article 5.7 are usually considered to have the basic elements of the precautionary principle, but only with the relevant factors was not able to assume that Article 5.7 is the precautionary principle. 至少从条文本身以及WTO争端解决机构（DSB）的案件处理结果来说，DSB并没有将第5.7条作为预防原则来适用。 At least from the bill itself, and the WTO Dispute Settlement Body (DSB) processing results for the case, DSB, and not Article 5.7, as the precautionary principle be applied. 

在荷尔蒙牛肉案件中，欧盟援引了“预防原则”来支持其主张，而上诉机构拒绝对该原则在国际法中的地位做出明确评述。In the beef hormone case, the EU invoked the "precautionary principle" to support its claim, while the Appellate Body rejected the principle in international law to make a clear comment on the status. 本案中，欧共体并未主张其对来自美国和加拿大的牛肉的进口禁令是临时措施，而是援用了“预防原则”支持其主张：其荷尔蒙牛肉禁令是基于风险评估，并主张预防原则是一项国际法的习惯规则。 This case, the EC did not assert its right from the United States and Canadian beef import ban is an interim measure, but invoked the "precautionary principle" to support its claim: its ban on beef hormones is based on risk assessment, and advocates of the precautionary principle is a customary rule of international law. 欧盟提出预防原则已经是一项基本的国际习惯法或者说至少是一项一般法律原则，预防原则的本质在于它不仅用于处理风险，而且用于风险评估。 The EU has put forward the precautionary principle is a fundamental customary international law or at least a general principle of law, the essence of the precautionary principle is that it not only for dealing with risks, but also for risk assessment. 欧盟认为，专家组关于预防原则的适用不能凌驾于已经有明确规定的SPS协议第5.1条和5.2条的陈述以及预防原则与上述条款相冲突的陈述是不正确的。 The EU believes that the Group of Experts on the precautionary principle can not be applied above have been defined in Article 5.1 of the SPS Agreement and 5.2 of the statements, as well as the precautionary principle in conflict with these provisions of the statement is not correct. 欧盟认为SPS协议的第5.1条、5.2条和附件A.4并没有描述一种特殊的风险评估的类型，而仅仅是说明了风险评估需要考虑的因素。 The EU believes that SPS Agreement Article 5.1, 5.2 and Annex A.4, and did not describe a particular type of risk assessment, but simply illustrates the risk assessment factors to be considered. 因此，上述条款本身并没有阻止成员国在遇到有冲突的科学信息和科学不确定性时基于谨慎的考虑设定相应的安全标准。 Therefore, the provision itself does not prevent the Member States in the face of conflicting scientific information and scientific uncertainty set based on careful consideration of the appropriate safety standards. 

上诉机构对于“预防原则”与《SPS协定》之间的关系，做出了具体评述，但仍拒绝对“预防原则”的国际法地位发表意见。The Appellate Body for the "precautionary principle" and the "SPS Agreement" the relationship between the specific comments made, but still refused to "precautionary principle" of international law and the status of their views. 上诉报告中提到，第一，预防原则没有被写入《SPS协定》，不能作为使与协议其他条款规定的义务不符的措施合法化的依据。 The appeal mentioned in the report, first, the precautionary principle has not been written "SPS Agreement" and can not, as so with the other provisions of the agreement of measures inconsistent with its obligations under the legitimizing basis. 第二，预防原则的确在协定第5.7条中有所反映，同时，预防原则在前言第6段和第3.3条中也有所反映。 Second, the precautionary principle in article 5.7 of the agreement is indeed reflected in the meantime, the precautionary principle in the preamble paragraph 6 and Article 3.3 is also reflected. 这些都明确承认了成员国有权采取他们各自认为合适的保护措施，这些保护措施的水平可以高于目前现存的国际标准，指南和建议中规定的保护水平。 These are clearly recognized the right to take their respective Member States consider appropriate measures to protect the level of these protective measures can be higher than currently existing international standards, guidelines and recommendations set forth in the level of protection. 第三，专家组对是否存在充分的科学证据以证明SPS措施的合法性等问题的界定，具有决定权。 Third, the Group on whether there is sufficient scientific evidence to prove the legality of SPS measures on issues such as definition, has the right to decide. 第四，预防原则本身并没有、也不存在相关的文本指南，将专家组从适用条约解释的一般原则来解读《SPS协定》各条款的义务中解脱出来。 Fourth, the precautionary principle itself does not, nor is there the text of the relevant guidelines of the Expert Group from the application of general principles of treaty interpretation to explain "SPS Agreement" provisions of the obligation of all freed. 但是，上诉机构认为，“风险预防原则”的在国际法中的地位问题一直是学术界、管理者、律师及法官争论的对象，一些观点认为，该原则已经发展成为国际环境法领域的一项一般习惯法原则。 However, the Appellate Body that the "precautionary principle" in the status in international law has always been academics, managers, lawyers and judges to debate, some point of view, the principle of international environmental law has developed into a general field of principles of customary law. 但是，对于此项原则是否作为一般原则或国际习惯法被各成员所广泛接受，仍是不确定的。 However, whether this principle as a general principle or international customary law has been widely accepted by all members is still uncertain. 因此，上诉机构不必要也是非谨慎的，对这个抽象却重要的问题提出观点。 Therefore, the Appellate Body unnecessary and non-cautious on this abstract question but important point. 

由此可见，对于“预防原则”在国际法中的法律的地位并未做出明确界定，“预防原则”，至少是在国际环境法领域之外，仍待权威解释。Thus, for the "precautionary principle" in international law the status of the law does not make a clear definition of "precautionary principle", at least outside the field of international environmental law, pending an authoritative interpretation. 我们可以得出的结论是在SPS协议的有关条款中，可以找到预防原则的要素，预防原则只有在当科学证据不是很充分的时候才能被援引，但必须基于一项风险评估。 We can draw the conclusion that the relevant provisions in the SPS Agreement, you can find the elements of the precautionary principle, the precautionary principle only when the scientific evidence is not very good when they could be invoked, but it must be based on a risk assessment. 而且，预防原则在SPS协议中的反映是有限的，不明确的。 Moreover, the precautionary principle reflected in the SPS Agreement is limited, not clear. 另外值得注意的是，SPS协议虽是WTO体制下协调贸易自由与人类、动植物健康保护这两种不同的，在一定程度上相对立的政策目标的成果，但在法律规制上，更强调贸易自由。 Also noteworthy is that, SPS agreement although under the system of coordination of WTO free trade and human, animal and plant health protection of these two different, to a certain extent, as opposed to the policy objectives of the results, but the legal regulatory system, there is more emphasis on trade自由. 



三、《TBT》协定对风险预防原则壁垒作用的规制3, "TBT" Agreement on the precautionary principle role of the regulatory barriers to

 
在风险预防原则之下，如果某一物质、产品本身，或在其生产、形成、组装的过程中，可能在不确定的将来，对健康或环境造成潜在的未知风险，那么这一物质或产品将会受到禁止或严厉的限制。Under the precautionary principle in risk, if a material, the product itself, or in their production, forming, assembly process, may be an uncertain future, for health or the environment caused by the potential and unknown risks, then this material or product will be banned or severely restricted. 表面上看，预防原则是公共安全、健康及食品安全的“安全第一”（better safe than sorry）管理体制之下的一项科学原则，但究其本质，不难发现其在更大的程度上发挥着达到政治目标的作用。 On the surface, the precautionary principle is the public safety, health and food safety, "safety first" (better safe than sorry) management system under a scientific principles, but their real nature, not difficult to find in a much greater degree to play a role in achieving political goals. 风险预防原则，并非是基于现实环境中实际风险发生的可能性，而是基于实验环境中判定的、在不确定的将来可能发生的潜在风险或危害，并以此确定某一物质的危险性。 The precautionary principle, not based on reality and in particular the likelihood of actual risk, but rather to determine based on the experimental environment, in an uncertain future the potential risks that may occur or hazards, and thus determine the risk of a substance. 该原则的倡导者，对建立一个以环境为中心、不受任何风险干扰的乌托邦完美世界，但却没有认识到由此导致的经济和机会成本，对相关产业乃至整个社会造成的影响。 Of the principle advocate of the environment for the establishment of a center, not subject to any risk of interference with a perfect utopian world, but fails to recognize the resulting economic and opportunity costs of related industries as well as the impact of society as a whole. 以风险预防原则为导向的政策制定者，试图消除不确定的、潜在的对环境或健康的危害，却带来了新的、更大的公共危险，并且对此种危险不容易进行评估和管理。 The precautionary principle to risk-oriented policy-makers, trying to eliminate uncertainty, potential environmental or health hazards, but it brought new and greater public danger, and that such risk is not easy to assess and manage . 如果该原则在全世界范围内被采用，那么根据这项所谓的“科学原则”，各个国家可以依据某产品与环境变化之间微弱的联系为推定证据，而严重限制其国内或国际贸易。 If the principle has been adopted worldwide, then according to this so-called "scientific principles", all countries can change and the environment of a product based on the weak linkages between the presumption of evidence, and severe restrictions on their domestic or international trade. 

WTO法律框架下，有两个为防止成员国制定构成贸易不必要障碍的技术法规或标准而特别制定的协议，除了之前论述的《SPS协定》之外，另一个是技术性贸易壁垒协定（Agreement on Technical Barriers to Trade，TBT），一定程度上可以说，这两个条约的有关条款，与风险预防原则密切相关。Under the WTO legal framework, there are two members of the development in order to prevent unnecessary trade barriers constitute technical regulations or standards developed by the special agreement, in addition to discussion before the "SPS Agreement", the other is the Agreement on Technical Barriers to Trade (Agreement on Technical Barriers to Trade, TBT), to a certain extent can be said that the two relevant provisions of the treaty, and risks are closely related to the precautionary principle. 《TBT》协议的使用范围则相对广泛，适用于卫生与植物卫生措施之外的技术法规、标准或其他事项。 "TBT" the agreement is relatively wide scope of use apply to sanitary and phytosanitary measures, technical regulations, standards or other matters. 根据《TBT协定》第2条的规定，各成员有义务保证其制定、采用或实施技术法规，不得在目的或结果上对国际贸易造成不必要的障碍。 According to "TBT Agreement," Article 2 stipulates that all members are obligated to ensure that their development, adoption or implementation of technical regulations shall not in purpose or effect on international trade caused by unnecessary obstacles. 此外，技术法规对贸易的限制不得超过为实现合法目标所必需的限度，同时考虑合法目标未能实现可能造成的风险。 In addition, the technical regulations on trade restrictions to achieve the legitimate objective should not exceed the limits necessary, taking into account the legitimate objectives of the risk of failure to achieve potential. 因此，披着“环保外衣”的风险预防原则，不仅会因为其对风险评估系统根基的破坏，而有可能造成更大的风险，还会因其对贸易的限制作用而违反WTO框架下相应的义务。 Therefore, under the pretext of "green coat" and the precautionary principle, not only because of its risk assessment system foundation damage, which may result in greater risk, but also because of the role of trade restrictions under the framework of the appropriate violation of WTO obligations. 

四、结束语IV Conclusion
 
鉴于风险预防原则涉及法律、经济、政治、社会多方面因素，在WTO框架下，对于此问题也展开了讨论和关注， 在迄今为止提交WTO争端解决机制的案件中，也存在涉及该原则的相关案例。In view of the precautionary principle related to legal, economic, political, social and a variety of factors, in the WTO framework, for this problem started a discussion and concern, in so far submitted to WTO dispute settlement mechanism of the cases, there are also involved in the principles of the relevant案例. 在WTO层面上，贸易与环境的关系已经引起了广泛的讨论，但对于“风险预防原则”尚未作出明确的定位。 At the WTO level, the relationship between trade and the environment has attracted a wide-ranging discussion, but "risk prevention" has not yet made a clear positioning. WTO规则不防碍成员国在其认为合理的范围内，采取保护环境和人类、动物、植物生命或健康的相关措施，但此采取此类措施不得对国际贸易产生不合理的限制作用。 WTO rules do not hinder Member States to the extent it considers reasonable to take to protect the environment and human, animal, plant life or health-related measures, but the taking of such measures shall not be unreasonable restrictions on international trade effects. 因此，在国际贸易领域对于风险预防原则应采取审慎的态度，否则其适用很可能对贸易产生壁垒作用。 Thus, in the field of international trade for the precautionary principle should adopt a cautious approach, or their application is likely to create barriers to trade effect.
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