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INTRODUCTION

The European Union sets the rules for global markets across a range of products and business practices—food, chemicals, competition, telecommunications and protection of privacy—to name a few.    EU regulations have a tangible impact on the everyday lives of citizens around the world. Few  Americans  are aware that EU regulations dictate the  make-upthey apply in the morning (EU Cosmetics Directive), the cereal they eat for breakfast (EU rules on Genetically Modified Organisms, “GMOs”), the  software  on the computer  they  use  (EU Antitrust Laws), and the  settings of the Facebook page  they  open up (EU Privacy Directive). And that‘s just before 8:30 in the morning. The EU also sets the rules governing the car they drive to the office (EU emission standards) and the interoffice phone directory they use (EU Privacy Laws, again). The EU regulations dictate what kind of containers Americans put their groceries in (EU waste management and recycling rules) and are the reason why their children no longer find plastic toys in their McDonalds happy meals (EU Chemicals Directive). And, as of next year, their holiday flights to Europe will cost more as the EU gears up to tax all airlines flying to or from Europe (EU‘s climate change legislation).1 

This Article explains how and why the 80,000 pages of rules and regulations originating from Brussels have penetrated nearly every aspect of economic life within and outside of Europe through “unilateral regulatory globalization.”2 By unilateral regulatory globalization I refer to a market-driven globalization of regulatory standards where a single state is able to externalize its laws and regulations outside its borders through market mechanisms.  This process can be distinguished from political globalization of regulatory standards where regulatory convergence results from negotiated standards, including international treaties or agreements between states or regulatory authorities.  It is also different from unilateral coercion, where one jurisdiction imposes its rules on others through threats or sanctions. Unilateral regulatory globalization is a development where a law of one jurisdiction migrates into another in the absence of the former actively imposing it or the latter willingly adopting it.

(p.1)

... Existing literature on regulatory globalization focuses on the country‘s market size as a proxy for its ability to exercise regulatory authority over foreign entities.15 Yet a more careful examination of unilateral regulatory authority suggests that market power alone does not determine whether any given country‘s standards can be globalized. In addition to a large domestic market, the state must have the regulatory capacity and the regulatory propensity to exercise global regulatory authority. By regulatory capacity, I refer to institutional structures that are capable of producing and enforcing regulations effectively. By regulatory propensity, I refer to domestic preference for strict regulatory standards and the predisposition to regulate inelastic targets. Only strict standards regulating targets that cannot move ensure that the country can trump alternative regulatory standards and make other jurisdictions’ regulatory authority obsolete without being punished by markets or constrained by other jurisdictions’ regulatory responses. In addition to these supply conditions, a presence of two demand conditions is needed. First, the benefits of market access must exceed the foreign firm‘s adjustment costs of complying with a new regulatory standard. Second, the benefits of adhering to a single global standard must be greater than the benefits of taking advantage of laxer standards in lenient jurisdictions. 

(pp. 5-6)

... Though intended primarily for the European market, REACH is affecting change at a global level. Even in the absence of legal change in non-EU countries, there are strong financial incentives for non-EU chemical firms to make all of their products REACH compliant. Chemical manufacturers in non-EU countries that import a significant amount of chemicals into the EU are switching to REACH standards to avoid being excluded from the large and lucrative EU market. Since manufacturers often find it cheaper to create a single product for all markets, they have an incentive to produce their products in accordance with the strictest global standards, which happens to be the EU‘s REACH standard. In addition, it is possible that the international spread of REACH standards will facilitate the international adoption of REACH style laws. Producers outside the EU who adopt stricter and more expensive REACH standards in order to export to the EU go on to pressure their home governments to increase their domestic regulations to the level of REACH, since their exports already meet the stricter standards and they could then produce similar products for both markets at lower cost.51

The global spread of REACH has met with some resistance at the international level.  As the regulation applies to approximately 30,000 chemicals, its impact on the $500 billion chemical industry is, obviously, profound.52
52 See Lawrence A. Kogan, Exporting Precaution: How Europe‘s Risk-Free Regulatory Agenda Threatens American Free Enterprise, at 95 Washington Legal Foundation, available athttp://www.wlf.org/upload/110405MONOKogan.pdf; See Mark Schapiro, New Power for ‗Old Europe‘, THE NATION, December 27, 2004, at 12
(p.13)

... 1. External Motivations
The EU is interested in being an active and influential global player with the ability to shape the international order to its liking.   It seeks to vigorously promote its interests in the global stage.    In doing so, the EU acts  like any  great power with the desire to ensure that international norms reflect its preferences.55

Some scholars take this idea further by suggesting that the EU‘s motivations are imperialistic—that the EU is, in fact, seeking to exert political and economic domination over other countries.

...But even outside of its immediate sphere of influence, critics maintain that the EU is engaged in a novel form of imperialism. Instead of pursuing its goals through military and political instruments, the EU is relying on economic and bureaucratic tools of dominion over countries that are dependent on access to its vast domestic market.    Lawrence A.  Kogan, in criticizing the EU‘s extensive regulatory reach in environmental and food safety matters, puts it bluntly: “…the EU has embarked upon an adventure in environmental cultural imperialism. This is a global practice reminiscent of an earlier European colonial era. And the fact that Europe is using “soft power” to do it hardly makes it more palatable to people who will be unable to feed themselves as a result”.60
60 See Kogan, supra note 52, at 98–99; Peter F. Drucker, Trading Places, NAT‘L INT., Spring 2005, at 101.
(p.14)

... 2. Internal Motivations
For those skeptical of the EU‘s benevolent motives, the EU is simply seeking to level the playing field by exporting its costly regulations abroad under the guise of its concern for consumer and environmental health and safety.70 According to the Czech president Vaclav Klaus, “the claims for quasi-universal social rights are disguised…attempts to protect high-cost producers in highly regulated countries, with unsustainable welfare standards, against cheaper labor in more productive countries”.71

70 See Kogan, supra note 52, at 3.
71 See Jan Zielonka, Europe as a Global Actor: Empire by Example?, 84  INT‘L  AFF. 471, 471 (2008), at 482–483.
(pp. 16-17)
... IV. LIMITS OF REGULATORY HEGEMONY
(p. 22)

...Also, not everyone within the EU benefits from its aggressive regulatory stance.  EU consumers, who value access to cheap imports, may occasionally question whether the higher product standard justifies the higher cost products, in particular in challenging economic times. Some EU corporations may also find that excessively high regulatory standards are unsustainable for the European economy. They are likely to argue that excessive reliance on the precautionary principle may slow economic growth and innovation.104
104 See Kogan, supra note 52, at 94.
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